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OPINION
FACTS

The petitioner solicited his eighteen-year-old neighbor, Corey Milliken, to kill his wife,
Sandra (Sandi) Stevens, and mother-in-law, Myrtle Wilson. Inimposing the death penalty, thejury
found two aggravating circumstances: prior violent felony and murder for hire. The proof, as set
forth in our supreme court’s decision on direct appeal, established the following:

Guilt Phase

On December 22, 1997, police were dispatched to the [petitioner’s| mobile
home in Nashville in response to a 911 call made by the [petitioner] and eighteen
year-old Corey Milliken. When the police arrived, they found the murdered bodies
of forty-five year-old Sandra (Sandi) Jean Stevens, the [petitioner]'s wife, and
seventy-five year-old Myrtle Wilson, the [ petitioner]'s mother-in-law. After further
investigation, the police concluded that Corey Milliken was hired by the [petitioner]
to kill the women and to make the murders look like they were committed in
furtherance of aburglary.

The record reveads that the [petitioner] and Milliken had known each other
for approximately one year. Milliken and his then fifteen year-old brother, Shawn
Austin, lived with their mother and step-father three trailers down from the
[petitioner]. Both boys often worked for the [petitioner], assisting himin hisjob of
putting underskirting on mobile homes. Austin testified at tria that his brother had
a close relationship with the [petitioner] and that he and his brother spent a lot of
thelir free time at the [petitioner]'s trailer.

Austin testified that in the fall of 1997, the [petitioner] approached both
brothersand asked them if they would kill the [ petitioner]'sex-wife, Vickie Stevens.
The [petitioner] instructed them to “get arifle” and shoot her when she came out of
her trailer. Hetold them that if she were dead, he would get full custody of histhen
nine year-old son, John. He would also get “her car, her trailer and her land.”

However, around Thanksgiving, the[ petitioner] changed hismind and offered
to pay Milliken and Austin $2,500 apieceif they would instead kill his current wife,
Sandi Stevens, and his mother-in-law, Myrtle Wilson. The[petitioner] and hiswife
were having marital problems, and he knew that another divorce would “wipe him
out.” Hetold the boysthat he would get the money either from the proceeds of Ms.
Wilson'slifeinsurance policy or from the proceeds of ayard sale. Austin would act
as a “lookout,” while Milliken killed the victims in their trailer. The [petitioner]
preferred that the victims be shot; however, if the boys could not find a gun with a
silencer, Milliken wasto kill them using aknife. Austin eventually decided that he
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did not want to be the “lookout,” but agreed to provide an alibi for the [petitioner].
Hewould not be paid for this participation, and therefore the entire $5,000 would be
paid to Milliken.

Although the [petitioner] had not yet set a date for these murders, he took
great painsin planning and instructing Milliken on exactly how the murderswereto
take place. For instance, hetold Milliken to kill his mother-in-law first because his
wife would not hear anything: she kept her door shut and the fan running in her
bedroom. Healso told Milliken that on the eve of the murders, the trailer would be
unlocked, and the burglar alarm would not be set; as an extra precaution, Milliken
would be given akey to the trailer.

The [petitioner] further instructed that after Milliken killed the victims, he
was to steal certain items, including some of Mrs. Stevens's jewelry, and then
“destroy” the trailer to make it look like a robbery had occurred. In fact, he took
Milliken on awalk-through of the trailer, and he specified which items were to be
stolen, whichitemswereto be*“trashed,” and which itemswereto remain untouched,
such as “the TV and the dishes and [his] Star Trek collection.”

The [petitioner] also instructed Milliken on how he was to get rid of the
evidence. For instance, Milliken was to take the stolen jewelry and put it in a bag.
He would then throw the murder weapon on top of a nearby school building and
throw the bag of stolen itemsinto theriver. Onceall the evidence was disposed of,
he would go to his girlfriend's house to establish an dibi.

According to the [petitioner]'s plan, on the morning of the murders, he and
Austinwould leavetogether to go towork. Milliken would commit the crimeswhile
they weregone. The [petitioner] told Austin that if he was questioned by the police,
hewasto tell them that he saw Mrs. Stevens wave to them that morning as they left
for work. The [petitioner] also told the brothers that if anybody got caught,
“everybody was on their own.” Furthermore, he instructed them not to take lie
detector tests or “snitch on the other person.”

Finaly, a few days before December 22, 1997, the [petitioner] told the
brothers that the murders needed to be committed on the twenty-second. He
explained that his ex-wifewas going to have back surgery at that time, and hewould
have his nine year-old son, John, staying with him. Johnwould act as another aibi.
Milliken agreed to commit the murders on that date.

At approximately 4:45 on themorning of Monday, December 22, Austinwent
over tothe[petitioner]'strailer wherethe[petitioner] and hisyoung son werewaiting
for him. Millikenwasstill asleep because he had stayed up latethe night before after
having had an argument with his mother and step-father. Mrs. Stevens and Ms.
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Wilson were aso still asleep in their rooms and did not see the [petitioner] and the
two boys leave for work.

The threesome drove approximately ninety miles to their jobsite at New
Johnsonville, stopping for breakfast along the way. After they arrived, the
[petitioner] decided that it was too muddy to work on the trailer, so they returned
home, arriving back at the trailer park at around 8:30 am.

In ataped statement given on the day of his arrest, the [petitioner] said that
when hewalked up to thefront door of histrailer, he observed that the door was gjar.
When he stepped inside, he noticed that the Christmas tree waslying onitssideand
that “stuff was laying al over,” and he “knew something was wrong.” He looked
towards his bedroom, saw his wife's leg “laying across the bed,” and immediately
assumed that both his wife and his mother-in-law were dead. The [petitioner] said
that he never went into either bedroom to actually check on the women, nor did he
ever see hismother-in-law'sbody. Instead, hejust “ran out” with hisson and Austin
and went to Austin'strailer to call the police.

Officers Gary Clements and John Donnelly of the Metro Police Department
were the first officers to arrive at the crime scene. After entering the trailer and
finding the two bodies, the officers sealed off the crime scene and then began
canvassing the area for witnesses and searching the grounds for physical evidence.
Officer Clements soon met Corey Milliken in histrailer and started talking to him.
During their conversation, he noticed blood spots on Milliken's t-shirt, blood under
hisnails, and fresh gouge markson hischeek and wrist. Officer Clementseventually
turned Milliken over to detectives for further questioning. Milliken confessed to
committing the murders by himself and provided a detailed description of the
murders and the crime scene.

Continuing his search for evidence, Officer Clements soon discovered that
the underpinning on a nearby trailer had been pulled loose. When he looked under
that trailer, he found a green canvas bag. The contents of the bag included the
following: awhite, blood-stained Miami Dol phinst-shirt; severa piecesof jewelry;
an eight-inch long butcher knife or kitchen knife; prescription medication lying
loosely in the bag; athirty-five millimeter camera; and a black camera bag.

Detectives Pat Postiglione and Al Gray, members of the Metro Police
Department assigned to investigate the homicides, found no sign of forced entry. In
fact, aside from the appearance of a struggle “in and about the bed area” in Ms.
Wilson's room, the crime scene looked, for the most part, “staged.” For instance,
Detective Gray explained that dresser drawerswere pulled open, but nothing inthem
appeared to be disturbed; clothes were taken out of the closet and dumped onto the
floor while still on their hangers; and the Christmas presents were unwrapped, but
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nothing appeared to have been stolen. Even the Christmas tree looked asif it were
“gently pushed over,” because none of the glass ornaments were broken or scattered
on the floor, which would most likely have happened had there been astruggle. He
also testified that certain rooms, which “looked like. . . very valuable areg[s] of the
trailer,” remained undisturbed.

Both victims were found lying in their beds. Ms. Wilson was wearing a
nightgown, which had been pulled above her waist. Her underwear was on thefloor.
There was a substantial amount of blood on her body, on the bed, and on several
itemsintheroom. Dr. Emily Ward, apathol ogist with the Davidson County Medical
Examiner's Office, performed autopsies on the victims. Her examination of Ms.
Wilsonreveal ed that shedied from stab woundsand manua strangulation. Although
her stab wounds were relatively superficial and did not pierce any vital organs, they
resulted in a considerable amount of lost blood.

Mrs. Stevens was completely nude and left in a“ displayed” position, that is,
lying on her back with her legs spread apart. She died as a result of ligature
strangulation. However, there was blood on her knees, indicating that the murderer
had killed Ms. Wilson first and then transferred some blood onto Mrs. Stevens.
Therewere al so pornographi c magazines placed around her body, aswell as a photo
album containing nude photos of the victim, presumably taken by the [petitioner]
during their marriage. There was no evidence of blood on these items.

Dr. Ward's examination of Mrs. Stevensrevealed asmall, superficial tear in
her vagina. Dr. Ward testified that she thought it was a post-mortem change in the
skin, which likely occurred while the body was being moved for examination.
Although she conceded on cross-examination that the decedent could have been
sexually assaulted after death, she did not believe this to be the case because there
was no bruising, swelling, or hemorrhaging around the tear.

The State introduced the testimony of Chris Holman, afriend of Milliken's,
as additional evidence that the [petitioner] hired Milliken to commit these crimes.
Mr. Holman testified that around the end of October, Milliken approached him and
asked him if he knew where Milliken could get a gun with asilencer. Mr. Holman
told him that he “wasn't into that anymore.” Three weeks prior to the murder,
Milliken approached Mr. Holman again and asked if he would help murder the
[ petitioner]'s wife and mother-in-law. Hetold Mr. Holman that they would go into
the house and “make it look like it was a burglary,” and that he would “split even”
the $5,000 he was supposed to be paid. Mr. Holman refused.

LaneLocke, aninmateat theWest Tennessee State Penitentiary, testified that

hewasthe|[petitioner]’ scellmateat the Davidson County Criminal Justice Center for
approximately threeweeks. During that time, the [petitioner], who knew that Locke
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was formerly a police officer and a certified paralegal, discussed his case at great
length because the [petitioner] wanted to benefit from Locke's “legal knowledge.”
The [petitioner] described his marital problems and told Locke that he did not want
to go through another divorce because he had “his life in order and felt like ... a
divorce would wipehim out.” The [petitioner] aso discussed his relationship with
Milliken, describing him asa“big, dumb kid” who was a source of conflict between
him and his wife. Based on what the [petitioner] told him, Locke stated that it
appeared that the [petitioner] “led Corey around quite a bit.”

Locke aso testified that the [petitioner] did not want to attend his wife's
funeral and that he never showed any remorse or emotion over his wife's death.
However, Locketestified that the [ petitioner] was very upset when he returned from
hispreliminary hearing. Hequoted the[petitioner] assaying, “ Shawn[Austin] isjust
as guilty astherest of us, and he's the only one that's gonna get away with it. | can't
believe those idiots thought | was gonna pay them.”

Michael Street, another inmate at the Criminal Justice Center, testified that
the [petitioner] asked himif hewould “intimidate Corey Milliken or have himkilled
inoneformor fashion,” because, asthe[petitioner] said, “ Corey wasthe only person
that could put [him] in prison for the rest of [hig] life.” The [petitioner] told Street
that he had hired another inmate to “try to do it,” but the plan fell through. Street
refused the [ petitioner]'s request.

The Statea sointroduced | ettersbetween the[ petitioner] and CharlesRandle,
another inmate, inwhich the[petitioner] offered Randle money to harm or intimidate
Millikeninjail. Evidencewasintroduced that the [petitioner] had obtained several
hundred dollars in money orders made payable to Charles Randle.

The State a so presented evidence indicating that the [ petitioner] was taking
money from his mother-in-law, Myrtle Wilson. Ms. Wilson's son, Larry Wilson,
testified that for over three years before the murders were committed, he had been
investing and otherwise monitoring her finances totaling $83,000. A month before
shewaskilled, his mother expressed concern that she “didn't have the funds that she
thought she should.” Shortly after the murders, Mr. Wilson was examining his
mother'sfinancia information, and he discovered a check written on June 10, 1997,
made payable to the [petitioner] for four thousand dollars. He explained that the
check was questionable for several reasons: first, the check was printed rather than
handwritten, and hismother never printed her checks; second, the printing was*way
too clear” to be his mother's because she had grown “feeble’ and her hand was
“rather shaky” when shewrote; and finally, Ms. Wilson had recorded the amount for
that check asforty dollars, not four thousand.

Additionally, Doris Trott, the victims' hairdresser since 1992, testified to
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several conversationsshehad with Ms. Wilson early inthefall of 1997, duringwhich
Ms. Wilson complained that the [petitioner] never repaid her any of the money that
heoften borrowed. Later that fall, Ms. Wilsontold Ms. Trott that the [ petitioner] had
asked her to sign aten-thousand dollar lifeinsurance policy, which sherefused to do.

Evidence was also presented regarding the marital problems that the
[petitioner] and Mrs. Stevenswerehaving. InMrs. Stevens'sdiary, shedescribed her
unhappiness in the marriage and her increasing distrust of her husband's fidelity.
Although she still loved the [petitioner], she wanted to “get out” of the marriage.
William Byers, Sandi Stevens's ex-husband, testified that he talked to her shortly
before she died, and she told him that the [petitioner] explicitly refused to give her
adivorce. She also expressed her dislike for Corey Milliken and described him as
the source of many heated arguments between the [ petitioner] and herself. Shewrote
that he was the “wedge” driving her and the [petitioner] apart.

The defense presented evidence of Corey Milliken's sexual infatuation with
Sandi Stevens. Shawn Austin testified that his brother told him that the [petitioner]
had shown him pictures of his wife in lingerie and in the nude, and that the
[petitioner] told Milliken that she wanted to have sex with both of them at the same
time.

The defense theory was that Milliken committed sexual murder as an act of
aggression precipitated by an argument with his mother and step-father the night
before the crimes. Milliken’s step-father, Billy Stevens (unrelated to the
[petitioner]), testified that he and Milliken did argue the night before the crimes, and
that at one point he “grabbed” Milliken after Milliken “got smart with his mother.”
Milliken ran out of the house, but had returned home by thetime Mr. Stevens|eft for
work early the next morning. Mr. Stevens also testified that he and Milliken had
argued in the past, and that on severa occasions Milliken had run out of the house
following an argument.

As evidence that these murders involved a sexua component, the defense
introduced the testimony of crime scene expert, Gregg McCrary. Mr. McCrary
testified that the display of pornographic magazinesaround Mrs. Stevenscould “best
beinterpreted as an attempt to further humiliate or degrade” the victim, which “goes
to the motive of a sex crime.” He defined a sex crime as primarily a crime of
violence in which the perpetrator uses sex to punish, humiliate, and degrade the
victim.



Penalty Phase

The Statefirst presented evidence of the[petitioner]'s convictionin 1977 for
second degree murder. The State also presented as victim impact evidence the
testimonies of the victims family members, who each discussed the devastating
effect of the murders of Myrtle Wilson and Sandi Stevens on their lives.

In mitigation of the sentence, the defense presented testimony from the
[petitioner]'s family members, co-workers, and neighbors. The [petitioner] was
adopted into a family of five children. Chris Baumann, the [petitioner]'s sister,
testified that the [ petitioner] had agood childhood and was part of a“ normal family.”
She aso testified to the [petitioner]'s close relationship with his son, John. Robert
Rasmus, the [petitioner]'s foster brother, aso testified to the “great family
upbringing” that all five children enjoyed. Hefurther stated that the [petitioner] had
done a wonderful job raising his son John, and that he was proud of how the
[petitioner] had turned his life around after his first conviction in 1977. On cross-
examination, Mr. Rasmus admitted that the [petitioner] had also been convicted of
felony escape during hisincarceration for second degree murder.

Vickie Stevens, the [petitioner]'s ex-wife, testified that the [petitioner] was
agood husband and father during most of their marriage. After thedivorce, he made
all of his child support payments and remained aloving and supportive father. She
also expressed her wish that the [petitioner] be spared the death penalty for the sake
of their son.

Roger Cooper, the sales manager of a mobile home company, testified that
he employed the [petitioner] in 1989 for approximately one year. During that time,
heknew the[petitioner] to be ahard-working and dedi cated employee, and hetrusted
the [petitioner] enough to give him akey to his own home.

Severd of the[petitioner]'s neighborstestified to how helpful the[petitioner]
was to othersin the community. Specificaly, the [petitioner] loaned money to his
neighbors, checked in on neighborswho wereelderly, sick, or alone, and voluntarily
fixed their trailers without requiring payment.

At the close of the proof, the jury was instructed on the following statutory
aggravating circumstances for each of the two counts of murder: (1) the[petitioner]
was previously convicted of the felony of second degree murder; and (2) the
[ petitioner] employed another to commit the murders of hiswife and mother-in-law
for the promise of remuneration. The jury was also instructed to consider all
mitigating evidence, including the [ petitioner]'swork history, the[petitioner]'sfamily
history and closefamilial relationships, his positiverolein the community, any other
aspect of the [petitioner]'s background, character, or record, and any aspect of the
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circumstances of the offense favorable to the [petitioner] and supported by the
evidence.

The jury found that the State had proven the two statutory aggravating
circumstances beyond a reasonable doubt and that these two aggravating
circumstances outwei ghed the mitigating circumstances beyond areasonabl e doubt.
Consequently, on July 23, 1999, the [petitioner] was sentenced to death for each of
the two murder convictions. . . .

Stevens, 78 SW.3d at 823-29 (footnotes omitted).
Post-Conviction Hearing

At the August 30-31, 2004, post-conviction hearing, trial counsel testified that he had been
practicing law for about ei ghteen yearsand had handled numerousfelony trial s, including first degree
murder cases. He said he was appointed to represent the petitioner on or about May 6, 1998, and was
qualified to represent clients charged with the death penalty; however, the petitioner’s casewas his
first capital case. Trial counseal said he spent over 600 hours preparing for the petitioner’ s case and
received funding to employ investigators to help prepare for both stages of the trial and submitted
billstotaling approximately $55,000 for investigative services. Hefiled numerous pretrial motions
and reviewed the police and prosecution files. Counsel also hired a jury consultant, crime scene
expert, and mental health expert. He said he devel oped a* good relationship” with the petitioner and
visited himin jail “at least once aweek, probably most weeks, twice aweek.” The petitioner was
“very adamant” about counsel’ s not presenting any mitigation evidence. Tria counsel said that an
additional attorney was appointed after the State filed its notice of intent to seek the death penalty
on July 13, 1998; however, another attorney was subsequently substituted as co-counsel on March
5,1999. Tria counsd said he prepared for the guilt/innocence phase of the trial while co-counsel
prepared for the mitigation phase.

Trial counsdl said that their theory at the guilt-innocence phase was that Milliken was
sexually enamored with the petitioner’ swife, had aviolent encounter with hismother and stepfather
the night of the murders, and killed the victims. Counsel said his decision not to call Milliken to
testify was a strategic one because he was afraid the jury would believe Milliken. Counsel said he
tried tointroduce Milliken’ sinconsi stent statementsto the police through the lead detective, but the
State objected. At the sentencing phase, counsd’s theory was “to ask the [jJury for mercy” by
introducing testimony of witnesseswho “liked” the petitioner. The defense called twelve witnesses
at the guilt phase and seven at the penalty phase.

Trial counsdl testified that thejury selection processwaslengthy and involved. Hesubmitted
guestionnairesto each of the prospectivejurorsasking, among other things, about their views on the
death penalty. Counsel said that he had no independent recollection of the jurors’ answers during
voir dire and that there were “alot” of jurors he did not want on the case. The defense used all of
the available peremptory challenges. Regarding Juror Jill Mersman who knew the petitioner’ s ex-
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wife, Vickie Stevens, counsdl said he did not challenge Mersman because “[t]helr relationship was
more that they — she worked at a place where Ms. Stevens came in and left and they didn’t know
each other, they just knew each other. | think my metaphor, ships passing in the night, applies —
describeswhat | thought their relationship was.” Counsel said that he was satisfied that the juror’s
contact with Ms. Stevens was “so minimal as not to be a concern.” Regarding the jurors who
indicated on their questionnaires that they were in favor of the death penalty, trial counsel said, “I
cannot believe that | wouldn’'t have asked for a challenge for cause. And being familiar with the
process, | cannot believe that the Court didn’t rehabilitate these [jJurors.” Although Juror Robert
Asbury was an attorney who favored the death penalty, trial counsel believed he would properly
weigh and consider thefacts. Trial counsel said he thought Asbury would be*acantankerousjuror”
and not want “to agree with the other [j]urors, which is what [counsel] look[ed] for in a[j]uror.”
Counsel said thetrial court questioned the petitioner about the decision regarding Juror Asbury in
open court, and the petitioner agreed with it.

Tria counsel said that Shawn Austin and Sarah Suttlerefused to meet with the defense team.
He identified his March 9, 1999, letter to the district attorney general’ s office requesting copies of
theaudiointerview of Suttleand Austininexchangefor not questioning them on cross-examination
about their refusal to talk to the defense. He explained that he made this agreement with the State
in order “to get the Jencks material early” and considered it to be “afair trade-off, a good tactical
decision.” Asked hisreason for not objecting to hearsay statements Milliken made to Austin, trial
counsel responded, “1 objected throughout the trial to what | thought was hearsay and was usually
overruled. | believe in my mind that | kept getting overruled and quit making objections to try to
obtain some credibility with the [j]ury. In my mind, if you’ re continuously overruled, . . . you lose
credibility with the [jJury.” Asked if there was areason not to ask for alimiting instruction about
the hearsay, counsel said, “Not that | recall, there wouldn’t be.”

Trial counsel said he hired Dr. Leah Welch to conduct afull psychological evaluation of the
petitioner. Dr. Welch’swritten report, aswell as Dr. Schacht’s' report and videotaped interview of
the petitioner, were admitted into evidence. Counsel said the reports were discussed with the
petitioner, and the petitioner did not want any mental health evidenceintroduced and acknowledged
that in open court. Trial counsel said he did not call Dr. Welch to testify because the petitioner was
diagnosed with Antisocial Personality Disorder. The petitioner never told the defense team that he
had been sexually abused. Trial counsel said he did not want the jury to hear about the petitioner’s
prior conviction for second degree murder, the facts of which were that the petitioner shot, stabbed,
and hit thevictim in the head with atireiron before setting his body on firein adumpster. Counsel
also did not want the jury to learn that the petitioner had lied about his background or that he had a
prior arson conviction for attempting to set afirein the jail because there was no heat at the time.

Co-counse testified that shegraduated from law school in 1997 and that 75% of her caseload
at thetime of the petitioner’ strial wascriminal in nature. Shewas appointed inthe petitioner’s case
onMarch 5, 1999, and hiswas her first capital case. She said that shewas primarily responsiblefor

1Trial counsel testified that Dr. Schacht was hired by the State as rebuttal to Dr. Welch’s report.
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the sentencing phase and that she spent approximately 160 out-of -court hoursand 73.5in-court hours
on the petitioner’s case. Counsel said that the petitioner cooperated in the preparation for trial and
that she did not “feel like he was hiding anything from us that could help the mitigation.” She said
the petitioner was concerned about the stress that testifying would cause hisfamily. The petitioner
never told her he had been sexually abused, and, to her knowledge, he never told Dr. Welch.

Co-counsel said that their main theory at the guilt-innocence phase was that “this was a sex
crime and not amurder for hirecrime. And then, of course, [the petitioner’ s] theory all along, from
day one, was that he was not there and he did not do this.” At the penalty phase, counsel attempted
to “delve into the fact that [the petitioner] was a foster child, that there were problems tying in
relationshipswithanybody.” Co-counsel saidthey alsotried to convincethejury that the petitioner’s
age should be aconsideration for lifeimprisonment. She said that some of the petitioner’s siblings,
hisex-wife, and people who knew the petitioner’ swork ethic and character at thetime of the crimes
testified at the sentencing hearing.

Co-counsel said that she participated in thevoir dire and that the decision about which jurors
to strike and challenge for cause was a joint effort between her and tria counsel. She said the
defense and the State submitted jury questionnaires to the trial court, and the tria court then
submitted a court questionnaire to the jury.

Co-counsel said the defense team hired a mitigation speciaist, Julie Hackenmiller, to
investigate the petitioner’s childhood background, medica records, mental health records, prior
criminal records, and juvenile records. Co-counsel said that she reviewed al the information
gathered by Hackenmiller and that the defense team had weekly and bi-weekly meetings to discuss
the petitioner’ scase. Thesocial history gathered by Hackenmiller reveal ed that the petitioner lived
with hisbiological parentsfrom birth to toddler age when he was placed in foster care. Co-counsel
said that the defense had difficulty in obtaining the petitioner’s records from Catholic Charitiesin
Chicago, the foster care agency, and that some of the information in the records had been blacked-
out, including the names of the petitioner’ shiological parents. According to the agency records, the
petitioner experienced “spells and fainting” as a child, and his school records reflected that he had
been diagnosed with Attention Deficit Hyperactivity Disorder (ADHD) and had disciplinary
problems in school. Co-counsel recalled that the petitioner lived at afacility called Sky Ranchin
South Dakota for about ayear.

Co-counsel said that thesocial history compiled by Hackenmiller wasprovided to Dr. Welch
prior to her evaluation of the petitioner. Counsel said she was aware that the petitioner’ s youngest
son had been diagnosed with ADHD. Dr. Welch was retained by the defense to evaluate the
petitioner’s mental health “from the time of the crime until the time of trial.” Dr. Welch
administered a series of tests to the petitioner, conducted an extensive interview with him, and
diagnosed him with Antisocial Personality Disorder. Co-counsel said she considered the diagnosis
as a negative assessment of the petitioner “[t]o the ears of a[jJury.” After learning Dr. Welch's
diagnosis, counsel decided not to have the petitioner evaluated by a psychiatrist.
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Co-counsel said the decision regarding mental health mitigation was made by her, trid
counsel, and Dr. Welch, and they feared the detail s of the petitioner’ s prior murder conviction would
be brought out if they presented the mental health issues. She said she reviewed the reports from
Drs. Welch and Schacht. She acknowledged that, according to the socia history the defense
obtained, the petitioner had lied about hisbackground to the prison officialsand said that the defense
did not want the jury to hear about his untruthfulness. Counsel said she wanted to “humanize” the
petitioner for the jury and, because he did not testify, she decided that calling his family members
and others who knew him was a better approach than introducing records from his past.

Dr. William D. Kenner, aforensic psychiatrist, testified that he met with the petitioner twice
in prison and reviewed numerous documents pertaining to the petitioner, including the reportsfrom
Drs. Welch and Schacht and his socia history. Dr. Kenner said that the purpose of his evaluation
of the petitioner was “to determineif at the time of the alleged crime, [the petitioner] suffered from
a mental illness and whether those had a bearing on either issues of . . . guilt-innocence or
mitigation.” A review of the unredacted version of the Catholic Charities records showed that the
petitioner wasplaced in an orphanage, shortly after hewasborn, asaresult of hishiological mother’s
neglect of hissiblings. Hissiblingswere placed in foster homes, and the petitioner remained at the
orphanage for about three months before being placed in aseries of foster homes. In October 1956,
the petitioner was placed in the home of Clarence and V ernadine Rasmus where he “did well” asa
young child. Dr. Kenner said the petitioner’'s ADHD caused him difficulty in school.

Dr. Kenner said that notations made by the petitioner’s socia workers showed that at age
five, the petitioner was “a somewhat high-strung and nervous child and at times has difficulty
accomplishing different tasks, because he's so excited.” As aresult of his problems in school,
testing was conducted on the petitioner which reveal ed that he had an above-normal 1.Q. but “barely
adequate scores in his perceptional ability, spacia reasoning, number skills, visua motor
coordination.” Psychologists described the petitioner’s behaviora development as “slower than
average.” Dr.Kenner said that the petitioner’ sstay in the orphanage provided him lessthan adequate
kinesthetics stimulation and that children in orphanages develop at about two-thirds the rate of
children who have normal environments. According to one report, the petitioner was “a rather
nervous child, accustomed to having adults deal firmly with him.... And...inschooal, it's noted
that he becomes so nervous and upset that he vomits.” The petitioner’ ssocial adjustment was“very
poor,” and he often fought with other children hisage. The petitioner also had ongoing orthopedic
problems and had to wear special shoes for years.

Dr. Kenner said that notations made by the petitioner’ s social worker in 1963 indicated that
the petitioner appeared to have a strong bond of affection toward his foster mother and needed
reassurance of her love for him. Dr. Kenner attributed this need for reassurance to the petitioner’s
statusin the home asafoster child, hisearly experiencesin the orphanage, and the two failed foster
homesinwhich hewasinitially placed. The socia worker’sannua summary for 1963 showed that
the petitioner was impulsive and “aggressively sought adults attention by misbehaving” which,
accordingto Dr. Kenner, showed that the petitioner was* operating closer to atwo year old level than
seven year old level.” Although the petitioner had adjustment problems in school, he did well
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academically. Dr. Kenner said that the petitioner’s foster mother was the strongest influence in
controlling the petitioner’ sbehavior. Inthefourth grade, the petitioner’ sgrades declined and he had
more problems concentrating and paying attention. Dr. Kenner opined that the petitioner also had
symptoms of Obsessive Compulsive Disorder. Dr. Kenner said the petitioner’ sfoster parents never
adopted him, partly because of his biological mother’ s interference.

Dr. Kenner said that the petitioner, at age ten, was removed from hisfoster homein Illinois
and placed at Sky Ranch in South Dakota, afacility affiliated with the Catholic Church for children
with significant behavioral issues. At Sky Ranch, the petitioner was anally raped and beaten with
abelt by oneof thepriests. Duringthe nine monthshewas at Sky Ranch, the petitioner was sexually
assaulted a total of five times. The first person the petitioner disclosed the sexual abuse to was
Kathryn Pryce, aninvestigator with the post-conviction defender’ soffice, when sheinterviewed him
in August 2003. As aresult of the abuse a Sky Ranch, the petitioner began having dissociative
episodes. When the petitioner returned to Illinois from Sky Ranch, he “remained alonely boy . . .
easily influenced by companions.” 1n a 1969 annual report, the petitioner’ s case worker described
him as “an immature thirteen and a haf year old, who has a chronic problem with stealing and
hoarding hisloot in acollectionin hisbasement” and concluded that his stealing problemsreflected
asense of insecurity. The petitioner saw a psychiatrist, Dr. Robert Nodene, who diagnosed him as
having “aschizoi[d] personality disorder of rather severedegree.” Dr. Nodene placed the petitioner
in group therapy with other teenagers which resulted in tremendous improvement in his attitude
toward people as well as his schooling.

Dr. Kenner said that in high school the petitioner still had difficulty concentrating and his
attention span was very short, but his relationship with his peersimproved. When he was sixteen,
the petitioner stole awoman’s purse at abasketball game and received counseling asaresult. The
petitioner’ sfoster parentsthreatened to remove him from the homeif hisbehavior did not improve.
According to a notation in the petitioner’s records, the petitioner did not feel that he was being
accepted by his foster family. The petitioner was prescribed Ritalin “for a time’ to help his
concentration but had to discontinue it because of adverse side effects. The petitioner’s behavior
began to improve until 1972 when he was placed on probation for intent to commit burglary which
was the result of his attempt to retrieve his specia orthopedic shoes that someone had thrown onto
the school’ s rooftop.

Dr. Kenner testified that by 1974, the petitioner’s “life had finally come together both
academically and socially.” Thepetitioner’ srecordsreflected that he appeared “to have an adequate
degree of self-awareness for a seventeen year old male’” and was “able to enjoy normal peer
relationships.” After the petitioner graduated from high school, he joined the armed forces. Dr.
Kenner acknowledged that the petitioner passed all of the physical and mental testsrequired to enter
the military and that he was honorably discharged. The petitioner later married his high school
sweetheart, and they had one son before divorcing in the mid-1970s. The petitioner married his
second wife in 1985 and they also had a son. According to Dr. Kenner, the petitioner “was
dependent on thewomen in hislife.”
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Dr. Kenner said that he reviewed the recordsfrom Middle Tennessee Health Institute where
the petitioner was sent for evaluation for his prior murder case and that the petitioner had lied about
his background when he was interviewed by the mental health professionals there. The petitioner
did not want his foster family involved in that trial. Dr. Kenner also reviewed Sandi Stevens
medical records which showed that she was taking Prozac, Soma, Prednisone, testosterone, and
methadone at the time of her death. According to Dr. Kenner, the combination of Mrs. Stevens
medi cations and the menopausal symptoms she was experiencing affected her behavior and state of
mind in the months leading up to her death.

Asked to explain the petitioner’ s* unemotiona” demeanor in front of the detectives after the
murder of hiswife, Dr. Kenner explained that hisdemeanor could be attributed to the previous|osses
he had suffered in life and his experiences at Sky Ranch. Dr. Kenner opined that the detectives
misinterpreted the petitioner’s emotiona defenses “in that he emotionally withdrew from the
intensely painful experience of — as— that he was cold about hiswife’'s murder.” Dr. Kenner also
said that the petitioner would not display any emotion to other inmates if he could avoid it. Dr.
Kenner said he reviewed the petitioner’ s letters to his ex-wife, Vickie, and their son, John, which
were written about a week after the death of Sandi Stevens while the petitioner was in solitary
confinement. Dr. Kenner explained that writing these letters was the petitioner’s “only way of
reaching out and having some human contact.” He further explained that this was not unusual for
someone with the petitioner’ s dependency needs.

Dr. Kenner said that he did not agreewith Drs. Welch and Schacht’ sdiagnoses of Antisocial
Personality Disorder, explaining that the petitioner’ sdifficulties” cameinstead from hisADHD and
... the anxiety fueled by hisearly losses.” Dr. Kenner said that the petitioner’ simprovementsin
behavior after receiving the appropriate treatment as an adol escent tended to negate the diagnosis
of Antisocial Personality Disorder. Dr. Kenner explained that one of the criteria for Antisocial
Personality Disorder is “consistent irresponsibility, as indicated by repeated failure to sustain
consistent work behavior or on financial obligations.” He said that, according to the reports, the
petitioner was agood worker and paid child support for his son, John. Another inconsistency with
the diagnosis of Antisocial Personality Disorder was the length of time between the petitioner’s
release from prison for the second degree murder and his arrest in this case in which he functioned
fairly well and did not get into trouble. However, Dr. Kenner acknowledged on cross-examination
that after the petitioner’ s release from prison for the prior murder conviction, he had been arrested
twice, been unfaithful to hiswife, “ cheated” on histaxes, and “jumped from job to job tojob.” Dr.
Kenner said the diagnosis for Antisocial Personality Disorder changed in 1996 and acknowledged
that if the earlier criteriawere used, “you could fit [the petitioner] into that category, if you ignored
the other issues that would have given rise to that behavior. If you used the one that was current at
the time of histrial, then you wouldn't.”

Dr. Kenner opined that Dr. Welch’ swork in the petitioner’ scase“fell short,” explaining that
Dr. Welch was “fresh out of school, had limited experience. | don’'t think she's ever done a death
penalty case. Shedid not . . . review very carefully the developmenta history on [the petitioner].
So | think she, in her approach, missed some critical issues.” Asto Dr. Schacht, Dr. Kenner said,
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“1think hewas primarily grading [Dr. Welch’ 5] papers, aswell.” Dr. Kenner acknowledged that Dr.
Welch'sinterview with the petitioner lasted thirteen hours and Dr. Schacht’s lasted five hours.

Dr. Kenner said he also had reviewed Corey Milliken’ s videotaped statements to the police
and hissocial servicesrecords. Dr. Kenner said that the theory that Milliken committed the murders
as part of asexual fantasy was “consistent with his behavior on the [video]tape” where he could be
seen masturbating while talking about the victim, Sandi Stevens.

Dr. Kenner said he administered amental status examination to the petitioner during which
the petitioner was oriented and had no delusions or hallucinations. The petitioner described menin
hispast in “very sarcastic terms’ which indicated that he had * a chip on his shoulder when it comes
tomen.” The petitioner also described dissociative episodes which he was still experiencing. The
petitioner related that the social workers he had as a child often threatened to remove him from his
foster home if he did not behave appropriately which undermined his relationship with his foster
parents and future mental health professionals. The petitioner described * his painful experiences
with hiscorrective shoesthat |l eft him stigmatized asbeing different.” Thepetitioner told Dr. Kenner
that his experience at Sky Ranch had “ sedled his status as a foster child in hismind.” Dr. Kenner
said the petitioner had “after-effects of the sexual abuse, that he felt like he needed to keep his
distancefrom men, particularly physical distance.” Dr. Kenner diagnosed thepetitioner with ADHD,
Dissociate Disorder and Dependent Personality Disorder with obsessive compulsive features,
meaning that the petitioner was unusually dependent on others because of the early lossesin hislife.

On cross-examination, Dr. Kenner testified that hewashired to eval uatethe petitioner inlate
2003 or early 2004 but did not interview him until June 30, 2004, two days after the court deadline
for expert reports. He explained that he had wanted to interview Milliken first and that it took him
several monthsto review and “write up” the petitioner’ sfoster care records. His second interview
with the petitioner was on August 13, 2004, the day after the court denied a continuance. He
acknowledged that he did not review the petitioner’s trial transcripts but said he reviewed the
summaries prepared by the post-conviction defender’ s office.

Dr. Kenner acknowledged that the petitioner, in his prior murder trial, lied to the jury about
his background and had lied to mental health professionalsin the past. Dr. Kenner agreed that the
factsof the petitioner’ sprior murder conviction could haveimpacted thejury’ sdecision onthedeath
penalty. Dr. Kenner said that the petitioner’ shistory of malingering with mental health professionals
was partly “ an attempt to control the interview and to stay away from what’ sreally painful for him.”
Dr. Kenner said it was not unusual that the petitioner did not disclose the sexual abuse until he was
confronted about it by Ms. Pryce and acknowledged that the petitioner never disclosed the abuseto
Dr. Schacht even though Dr. Schacht specifically asked him about that type of abuse.

Ross Alderman, the Davidson County Public Defender, testified that he represented the
codefendant, Corey Milliken. He said that Milliken was available to testify at the petitioner’strial
and that histestimony would haveimplicated the petitioner, consistent with his second statement to
the police. However, Milliken was not called to testify. On cross-examination, Alderman
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acknowledged that Milliken gaveadifferent version of thekillings, whichwasinconsi stent with both
hisfirst and second statements to the police, at his post-conviction hearing.

JulieHackenmiller, amitigation specialist with Inquisitor, Incorporated, testified that shewas
hired by the defense team in August 1998 to investigate the petitioner’ s background. She said she
was unable to obtain the unedited records from Catholic Charities. She said trial counsel did not
seem interested in mitigation because the petitioner told counsel he preferred the death penalty if
convicted; however, co-counsel appeared to beinterested in working on the mitigation. According
to amemorandum Hackenmiller wrote to counsel on June 30, 1999, less than two weeks prior to
trial, co-counsel was not going to obtain the unredacted Catholic Charities records even though
counsel mentioned she had the opportunity to do so. Counsel requested Hackenmiller not to pursue
the identity or location of the petitioner’s biological family. Counsel aso informed her that they
“planned to keep all mental health issuesout of trial and mitigation, including [the petitioner’ s| long
history of counseling sinceayoungage.” Accordingto Hackenmiller, co-counsel “believed it would
be difficult to explain and convincethe[j]ury that mitigation is not an excuse or justification for the
[petitioner’s] actions.” Hackenmiller explained that the mitigation themes she suggested that
counsel use were: the petitioner was placed in an orphanage as a baby and did not know his
biological family; helivedin afoster homewherehisability to stay in the home was contingent upon
his behavior and he did not receive unconditional love; he was sent away for behavioral problems
at age nine for one year and was not allowed to visit home during that period; he was required to
wear orthopedic shoes for over ten years as a child which caused teasing by his peers; he was sent
to mental health counseling beginning at age six; he was diagnosed with ADHD at atime when the
diagnosis was rare and was prescribed Ritalin for at |east six years; he was diagnosed as having a
schizoid personality disorder where he was void of emotiona bond with others, partly due to his
foster parents' refusal to totally commit to him; he made “an excellent transition back into society
after his incarceration”; he had an excelent employment record; he was helpful and kind to
neighbors; he had ason whom he loved; he had been examined by physiciansfor epileptic seizures,
neurological disorders, hypoglycemia, and fainting spells; and hisbiological father wasincarcerated
in a maximum security facility in Illinois. She acknowledged that the petitioner never told her he
had been sexually abused.

Kathryn Pryce, a legal clerk and investigator for the post-conviction defender’s office,
testified that she madeinquiriesinto the petitioner’ sstay at Sky Ranch and that through her research
she discovered a newspaper article and a court case dealing with sexual abuse at Sky Ranch. She
met with the petitioner severa timesto review his socia history and then met with him on August
21, 2003, at which time the petitioner disclosed the sexual abuseto her. She acknowledged that the
petitioner did not tell her about the sexual abuse until after she had informed him that she had
documentation about the abuse that occurred at Sky Ranch. She said the petitioner did not want to
testify about his alleged abuse.

At the conclusion of the testimony, defense counsel introduced a written offer of proof of

additional evidencethat would havebeen presented had the post-conviction court granted hismotion
to continue the hearing. The offer contained the information gathered by Pryce and a list of
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witnesses and facts about which they would have allegedly testified. Included in the witness list
were afellow inmate of the petitioner, two fellow inmates of one of the State’ switnessesfrom trial,
and the petitioner’ sfoster mother and biological mother. Information about Milliken’ ssocial history
was included in the offer as well. Defense counsel did not inform the trial court when the
information in the offer was obtai ned.

The post-conviction court subsequently entered a lengthy and detailed order on December
14, 2004, denying the petition for post-conviction relief.

ANALYSIS
|. Denial of Continuance of Evidentiary Hearing

The petitioner argues that he was denied hisright to due process and afull and fair hearing
“when counsel were forced to proceed to hearing without having read the entire file, fully
investigating grounds for relief, or adequately preparing for the hearing.”

The petitioner filed his petition for post-conviction relief, with the assistance of the Office
of the Post-Conviction Defender, on February 25, 2003. On March 4, 2003, the post-conviction
court appointed the Post-Conviction Defender to represent the petitioner, ordered counsel to fileany
amended petition within thirty days, and scheduled a hearing date for July 1, 2003. According to
statements by counsel, the Office of the Post-Conviction Defender assigned this case to Attorneys
Paul J. Morrow, Jr. and Jon J. Tucci. On March 19, 2003, counsel filed a motion for an extension
of time to file an amended petition. The court granted counsel until August 29, 2003, to file the
amended petition and set a new hearing date for November 3, 2003. Counsel filed a motion on
August 26, 2003, for a second extension of time in which to amend the pro se petition. The
requested extension to prepare an adequate amended petition was necessary, according to counsel,
because of counsel’ s casel oad, the nature of the case, the volume of the original trial record, thetrial
court’ sdenia of fundingfor support services, recent health problemsexperienced by Attorney Tucci,
and a recent death in the investigator’s family. The post-conviction court granted this request as
well, giving counsel until October 30, 2003, in which to filethe amendment. After conferring with
both parties, the court subsequently set a new hearing date of February 17-19, 2004.

Counsel filed the amended petition on October 30, 2003. Although the petitioner raised
many different issues, the petition focused primarily on the ineffective assistance of counsel. The
Statefiled itsresponse to the petition on December 1, 2003. On January 9, 2004, the petitioner filed
amotion to continuethe hearing date. Counsel stated in the motion that additional time was needed
to further investigate and to consult with recently funded expert witnesses. The court granted
petitioner’s motion and continued the hearing date until May 3, 2004. On March 12, 2004, the
petitioner filed another motion to continue. In support of the motion, counsel stated that the
investigator involved in this case was scheduled to appear in another post-conviction capital case
previously set for hearing on May 10, 2004, and that counsel had apreviously planned vacation. The
court again granted the petitioner’ s request and continued the hearing until August 30, 2004.
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On August 4, 2004, the petitioner filed another motion to continue the evidentiary hearing,
setting out the following reasons for the request:

1) the sudden departure of lead counsel Jon Tucci; 2) the loss of one-third of Post-
Conviction Defender legal staff since the beginning of this year; 3) the need for
reasonabletimeto allow newly hired counsel Kelly Gleason, who has been assigned
tothiscase, to engagein adequate preparation for ahearingin thisdeath penalty case;
4) the combination of end of fiscal year funding problems, the surgeries of the sole
investigator assigned to this case, and recent discovery of an erroneous line of
investigation by trial attorneyswhich hasnow led to discovery of the petitioner’ strue
biological family; and 5) undersigned counsel’ s briefing and hearing schedule over
which he haslittle or no control.

According to Attorney Morrow’ smotion, Attorney Tucci “bor[€] the brunt of thework in this case-
including client contact, working with the mental health expert, and coordinating theinvestigation.”
Tucci offered hisletter of resignation from the Office of the Post-Conviction Defender on May 19,
2004, and his last day of employment was May 31, 2004. Attorney Kelly Gleason replaced Tucci
on August 2, 2004.

The post-conviction court conducted a hearing on the petitioner’s motion to continue, at
which Attorney Tucci was subpoenaed to appear. However, citing his ethical duty to his former
client, Tucci refused to answer specific questions the judge asked about the nature and extent of his
involvement in this case. Although the reason for Tucci’ s departure was never clearly revealed, it
appears he had some disagreement with other staff members in an unrelated matter. Attorney
Morrow told the court that he had participated in apost-conviction hearing in aseparate capital case
in February 2004 and had been involved in two hearings in the previous year to determine whether
hisclientswere mentally retarded. Morrow also indicated that he had two post-conviction hearings
scheduled in Shelby County in September, but he could not advise the court whether those hearings
were set prior to, or after, he was granted his previous motion for continuance in this case. Asked
why counsel waited over two months after learning that Tucci wasleavingtofiletheir latest motion
or inform the court, Attorneys Morrow and Donald Dawson, the Post-Conviction Defender, were
uncertain. Although Morrow stated he would not want the court to order/appoint Tucci to continue
representing the petitioner, Tucci indicated he was willing to provide Morrow with the information
he had.

The post-conviction court issued an eight-page order denying the motion to continue. After
recounting the procedural history and the statements of counsel, the court detailed why it was
denying the motion:

Having reviewed the motion and having heard from counsel, the Court is
unpersuaded by any of the arguments of petitioner’s counsel. First, athough Mr.
Tucci’ sdeparturefrom the PCDO [ Post-Conviction Defender’ s Office] in May 2004
isaprimary basis for a continuance of the hearing, no one from the PCDO notified

-18-



this Court of the departure or of aneed for relief from the present deadlines. When
asked by the Court, counsel could offer no explanation for suchadelay. Mr. Dawson
expressed his belief that the Court should have been notified earlier. Nothing from
the explanation given by Mr. Tucci or the PCDO justifies a continuance of this
matter.

Second, this matter has been rescheduled on anumber of occasions as set out
herein. In many of those motionsfor acontinuance, counsel affirmatively statesthat
no further continuances will be necessary. While the Court is mindful that on
occasion unexpected events do occur that warrant alast-minute continuance, thisis
not one of those occasions.

Third, the scheduling in other matters is addressed by the Court each time a
new hearing date is selected. The Court inquires into the parties schedule and
attempts to schedule amutually agreeable date for ahearing. Each time the hearing
is rescheduled a week of the Court’s schedule is designated solely for this matter.
This Court recognizes the importance of these matters and the necessity of bringing
numerous schedules together. However, if counsel scheduled this hearing with the
knowledge of two September hearings in Memphis or in the aternative if counsel
scheduled the Memphis hearings with knowledge of this hearing, counsel did so at
its peril. Counsel’s statement to the Court that he “took a crash course” to prepare
for ascheduled hearing inaKnoxville case perhapsistelling of hisrecognition of the
urgency of deadlines. Although counsel indicates that the Knoxville matter was
continued, he nonethel ess recognized the need to prepare for the hearing deadline.

Counsel aso referenced the “new information” discovered by his office.
According to the motion, it appears that the investigator located the petitioner’s
biologica family. Therefore, they need additional time to further investigate the
biologica family. When asked by the Court, counsel conceded that he had aready
located the family but needed to follow up with interviews and records requests.

Viewingthiscaseinitsentirety, inlight of the procedural history andin light
of the continuance motion now before the Court, the Court cannot conclude that a
fifth continuanceiswarranted inthiscase. The Court must balancethe[petitioner’s]
right to afull and fair hearing with therights of the state, the statutory mandates, and
the victim’s rights amendment. Because the Court has granted the petitioner’s
motions to continue on at least four prior occasions since the appointment of the
PCDO over sixteen (16) months ago, the scales have thusfar been tipped in favor of
the [petitioner]. He has had more than sufficient time to prepare for afull and fair
hearing. Accordingly, thisfifth motion for a continuance is denied.

At the conclusion of the hearing, counsel asked permission for an interlocutory appea, which was
denied, and thereafter asked permission to withdraw, which was aso denied.
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On August 19, 2004, counse! filed arenewed motion for acontinuance, again mentioning the
resignation of Attorney Tucci and the need for additional time to alow Attorney Gleason to
familiarize herself with the case as reasons in support of the request. Counsel further stated that
additional time was needed to further investigate new leads. Attorney Morrow also described his
caseload and general lawyering duties. In both the previous motion and therenewed motion, counsel
asserted that thelack of afull staff intheir office hindered their ability to effectively and fully pursue
their representation in this and other cases in which they had been appointed. On August 25, 2004,
the post-conviction court denied in a written order the renewed motion, observing that counsel
offered no new argument, except for their extensive quoting of the American Bar Association
Guidelines. The petitioner subsequently filed an application for permission to appeal pursuant to
Tennessee Rule of Appellate Procedure 10, which was denied by this court on August 26, 2004.
WilliamR. Stevensv. State, No. M2004-02050-CCA-R10-PD, Davidson County (Tenn. Crim. App.
Aug. 26, 2004), perm. to appeal denied (Tenn. Aug. 27, 2004). This court concluded that the post-
conviction court did not so far depart from the accepted and usual course of judicial proceedings as
to require immediate review.

Prior to the commencement of the hearing on August 30, 2004, counsel orally renewed their
motion to continue in open court. The court again denied the request for a continuance.

The petitioner argueson apped that the post-conviction court abused itsdiscretionindenying
hisrequest for acontinuance of the August 30, 2004, hearing date. He contendsthat the court denied
him afull and fair hearing on his petition by forcing him to proceed with the hearing after Attorney
Tucci quit his position with the Office of the Post-Conviction Defender but before Attorneys
Morrow and Gleason could adequately prepare for the hearing. The petitioner allegesthat, despite
Morrow’s acknowledgment that he was assigned co-counsel to this case upon the appointment of
the Office of the Post-Conviction Defender in March 2003, Tucci was in charge of the case.
According to the petitioner’ sargument, when Tucci | eft the officein May 2004, the Post-Conviction
Defender’ s Office was ill-prepared to go forward with the scheduled hearing amost three months
later.

The decision whether to grant a continuance rests within the sound discretion of the trial
court. Statev. Hines, 919 SW.2d 573, 579 (Tenn. 1995). The denial of a continuance will not be
disturbed on apped unlessit appearsthetrial court abused itsdiscretion resulting in prejudiceto an
appellant, namely that the failure “denied defendant a fair trial or that it could be reasonably
concluded that a different result would have followed had the continuance been granted.” Id.

In assessing this claim, we briefly will review the procedura history of thismatter. Counsel
were appointed to represent the petitioner in March 2003. Theoriginal hearing date of July 1, 2003,
which the post-conviction court recognized was unredlistic, was continued four times upon the
petitioner’ s requests. Attorney Morrow filed amotion on March 12, 2004, to continue the hearing
date of May 3, 2004. Theonly reasons offered in support of the motion were apreviously scheduled
vacation by Attorney Morrow and aconflict in the schedul e of the investigator assigned to this case.
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Presumably then, counsel were otherwise prepared to go forward with the hearing on May 3, 2004.
Asfor thefinal continuance, the trial court continued the matter until August 30, 2004.

While Attorney Gleason stated she could not be prepared for the hearing within one month
of having been hired by the Post-Conviction Defender’ s Office, Attorney Morrow never specifically
explained to the post-conviction court why he was not prepared after having been assigned to the
casefor well over ayear and ahalf. Morrow acknowledged he was assigned to the case as soon as
the Office of the Post-Conviction Defender was appointed, and his name appearson al motionsand
pleadingsfiledin the post-conviction court. Asnoted above, Morrow was presumably ready for the
hearing in May were it not for his previously planned vacation. Moreover, during the hearing on
August 12, 2004, Morrow advised the court he was not interested in having the court appoint Tucci
to continue hisrepresentation of the petitioner, despite the fact that Tucci informed the court he was
willing to cooperate with Morrow and provide him with whatever information he possessed.

Attorney Tucci resigned three months before the scheduled hearing. Asthe post-conviction
court stated, before setting any hearing date, the court conferred with counsel for both parties to
ensure there would be no conflict with their schedules. Attorney Morrow offered no reasonable
explanation why three months was an insufficient amount of timeto review any work performed by
Tucci, especially given the fact that he was aready involved in the matter for over ayear.

At the hearing, the petitioner presented to the court an offer of proof he would have
introduced had he been granted a further continuance. It consisted of information availableto trial
counsel or inexistence at thetime of trial, which the petitioner argues should have been investigated
and revealed to thejury, and of witnesseswhom the petitioner claimshedid not havetimeto depose
or call to testify at the post-conviction hearing. Counsel did not state when they obtained the
information which comprised the offer of proof.

Although counsel never specified how much additional time would be needed, Attorney
Morrow stated before the hearing on August 30, 2004, that “the kind of continuance we were asking
for, I think, was only a matter of months for Ms. Gleason to get up to speed.” In fact, Morrow had
“amatter of months’ after Tucci resigned. The bulk of counsel’ sargument in their brief beforethis
court focuses on their duties relating to representation of their client. Counsel cites to numerous
rules and guidelines governing every attorney’ s professional responsibilities but devoteslittletime
addressing actual prejudice to this case. Morrow was counsel of record in this case beginning in
March 2003. There is no explanation as to why he did not have sufficient time within the three
months between Tucci’s departure and the hearing date, or prior to May 2004 for that matter, to
discussthe casewith Tucci. Tucci agreed to convey any information regarding hisknowledge of the
case; however, Morrow specifically informed the court he was not interested in having Tucci
continue representation. Indeed, there is nothing in the record to show that any aspect of the case
was prejudiced by Tucci’ sdeparture. Accordingly, we concludethat the record does not reflect that
the post-conviction court abused its discretion in denying another continuance of the evidentiary
hearing.
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Il1. Ineffective Assistance of Counsel

The petitioner claims that counsel were ineffective in a number of areas, both at trial and
during the appeal.

In order to determine the competence of counsel, Tennessee courts have applied standards
developed in federal caselaw. See Statev. Taylor, 968 S.W.2d 900, 905 (Tenn. Crim. App. 1997)
(noting that the same standard for determining ineffective assistance of counsdl that is applied in
federal casesaso appliesin Tennessee). The United States Supreme Court articul ated the standard
in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984), which iswidely accepted asthe
appropriate standard for all claimsof aconvicted petitioner that counsel’ sassistancewasineffective.
The standard is grounded in the belief that counsel plays arole that is“critical to the ability of the
adversarial system to produce just results.” 1d. at 685, 104 S. Ct. at 2063. The Strickland standard
isatwo-prong test:

First, the defendant must show that counsdl’s performance was deficient. This
requires showing that counsel made errors so serious that counsel was not
functioning as the “counsel” guaranteed the defendant by the Sixth Amendment.
Second, the defendant must show that the deficient performance prejudiced the
defense. Thisrequiresshowingthat counsel’ serrorswere so seriousasto deprivethe
defendant of afair trial, atrial whose result isreliable.

Id. at 687, 104 S. Ct. at 2064. The Strickland Court further explained the meaning of “deficient
performance” in the first prong of the test in the following way:

In any case presenting an ineffectiveness claim, the performance inquiry must be
whether counsel’ s assistance was reasonable considering all the circumstances. . . .
No particular set of detailed rules for counsel’s conduct can satisfactorily take
account of the variety of circumstances faced by defense counsel or the range of
legitimate decisions regarding how best to represent a criminal defendant.

Id. at 688-89, 104 S. Ct. at 2065. The petitioner must establish “that counsel’ s representation fell
bel ow an objective standard of reasonabl enessunder prevailing professiona norms.” Housev. State,
44 S\W.3d 508, 515 (Tenn. 2001) (citing Goad v. State, 938 S.W.2d 363, 369 (Tenn. 1996)).

Asfor theprejudiceprong of thetest, the Strickland Court stated: “ The defendant must show
that there is a reasonable probability that, but for counsel’ s unprofessional errors, the result of the
proceeding would have been different. A reasonable probability is a probability sufficient to
undermine confidence in the outcome.” 466 U.S. at 694, 104 S. Ct. at 2068; see aso Overton v.
State, 874 S.\W.2d 6, 11 (Tenn. 1994) (concluding that petitioner failed to establish that “thereisa
reasonabl e probability that, but for counsel’ serrors, theoutcome of the proceedingswould have been
different”).
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Courts need not approach the Strickland test in a specific order or even “address both
components of theinquiry if the defendant makes an insufficient showingonone.” 466 U.S. at 697,
104 S. Ct. at 2069; see aso Goad, 938 S.W.2d at 370 (stating that “failure to prove either deficiency
or prejudice provides a sufficient basis to deny relief on the ineffective assistance claim”).

We note that when post-conviction proceedings haveincluded afull evidentiary hearing, as
was true in this case, the court’s findings of fact and conclusions of law are given the effect and
weight of ajury verdict, and this court is “bound by the trial judge’s findings of fact unless we
concludethat the evidence contained in therecord preponderates agai nst the judgment entered in the
cause.” Black v. State, 794 SW.2d 752, 755 (Tenn. Crim. App. 1990). Thereviewing court must
indulge a strong presumption that the conduct of counsel falls within the range of reasonable
professional assistance, see Strickland, 466 U.S. at 690, 104 S. Ct. at 2066, and may not second-
guessthetactical and strategic choices made by trial counsel unlessthose choices were uninformed
because of inadequate preparation. See Hellard v. State, 629 SW.2d 4, 9 (Tenn. 1982). The fact
that a strategy or tactic failed or hurt the defense does not alone support the claim of ineffective
assistance of counsel. See Thompson v. State, 958 S.W.2d 156, 165 (Tenn. Crim. App. 1997).
Finally, a person charged with a criminal offense is not entitled to perfect representation. See
Denton v. State, 945 S.W.2d 793, 796 (Tenn. Crim. App. 1996). Asexplainedin Statev. Burns, 6
S.W.3d 453, 462 (Tenn. 1999), “[c]onduct that is unreasonable under the facts of one case may be
perfectly reasonable under the facts of another.”

The post-conviction petitioner bears the burden of proving his allegations by clear and
convincing evidence. See Tenn. Code Ann. § 40-30-110(f) (2003). When an evidentiary hearing
isheld inthe post-conviction setting, thefindings of fact made by the court are conclusive on appeal
unless the evidence preponderates against them. See Tidwell v. State, 922 S.W.2d 497, 500 (Tenn.
1996). Whereappellatereview involvespurely factua issues, the appel late court should not reweigh
or reevaluate the evidence. See Henley v. State, 960 SW.2d 572, 578 (Tenn. 1997). However,
review of atrial court’ sapplication of thelaw to thefacts of the caseisde novo, with no presumption
of correctness. See Ruff v. State, 978 S.W.2d 95, 96 (Tenn. 1998). The issues of deficient
performance of counsel and possible prejudice to the defense are mixed questions of law and fact
and, thus, subject to de novo review by the appellate court. See Burns, 6 S\W.3d at 461.

On appeal, the petitioner arguesthat requiring himto prove both prongs of the Strickland test
by clear and convincing evidence “violates clearly established United States Supreme Court
precedent.” We respectfully disagree with the petitioner’ s interpretation of Sepulvedav. State, 90
S.W.3d 633 (Tenn. 2002), aswell ashisview of theruling of the post-conviction court in thismatter.
In fact, that court ssmply applied the holding of Strickland and concluded that the petitioner failed
to prove his claims by clear and convincing evidence. This claim iswithout merit.

Additionally, the petitioner argues that this court “must disregard the conclusions of the
post-conviction court and review all factua finding[s] and legal conclusionsdenovo.” He contends
that the standards applied by the supreme court in Sepulveda, for a petitioner to prove ineffective
assistance of counsel in apost-conviction petition, and Fieldsv. State, 40 S.W.3d 450 (Tenn. 2001),
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for an appellate court to review a post-conviction court’ s findings of facts and conclusions of law,
are erroneous. However, this court is bound by the decisions of our supreme court, and we must
adhere to the standard of review set out in Fields. This claim iswithout merit.

Guilt Phase
A. Jury Selection

The petitioner argues that histria attorneys failed to conduct an adequate voir dire and to
challenge certain jurorsfor cause, especially asto “death qualification.” Specifically, he arguesthat
trial counsel should have exercised a peremptory challenge or challenged for cause Juror Robert
Asbury and that the trial court should have excused him “on its own motion.” He also argues that
trial counsel were ineffective in similar fashions as to Jurors Jill Mersman, Edward Marks, John
Doezema, Robert Woods, Kenneth Sterling, and Pamela Roberts.

In denying relief as to this part of the ineffective assistance of counsel claim, the post-
conviction court concluded that the petitioner was second-guessing decisions of trial counsel:

Petitioner elicited testimony from counsel regarding theissue and referenced
specificjurorsby name. Though counsel could not recall specificsabout some of the
jurors, [trial counsel] said he recalled the voir dire process. He remembered using
al of his peremptory challenges to strike jurors he, [co-counsel] and petitioner
collectively thought should be stricken, noting that petitioner took an activerolein
jury selection. When asked why hedid not movefor morechallengesfor cause, [trial
counsel] responded that he understood the law and the process of rehabilitation. As
to each juror, he chose not to chalenge for cause if they were sufficiently
rehabilitated in his mind.

[Trial counsel] aso explained that thejury selection processwas a“ numbers
game.” The process necessarily required him to select those jurors counsel and
petitioner believed would be best suited to hear the case.

At this post-conviction level, petitioner attempts to attack various answers
given by certainjurors. Heclaimsthese select answers, somegiven duringindividual
voir dire and others given as responses in jury questionnaires, support exclusion of
thosejurors. In hindsight an attorney’ s performance can always be second guessed.
Further, hindsight permits an analysis of these select answers given by a prospective
juror during the selection process.

The Court recognizes that jury selection is a“process.” While jurors give
answersin jury questionnaires which would seem to indicate they believe one way
or the other about the death penalty[,] their responses in open court differ greatly.
Counsel said he took al of the answers as awhole, consulted with co-counsel and
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petitioner and used all of his peremptory challenges to strike those jurors deemed
most detrimental to their case.

This Court concludes that counsel’s performance did not fall below the
acceptable standard enumerated in Strickland and Baxter v. Rose. This claim is
without merit.

We will review the petitioner’s claims as to these jurors.

Juror Robert Asbury, an attorney with asolo practicein Nashvilleat thetimeof thetrial, said,
during voir dire, that serving on the jury would be afinancial imposition but would not preclude his
paying attention to the trial. He ranked himself an eight on a scale of ten in favor of the death
penalty but said he would listen to al of the evidence and consider all possible punishments. After
he was empaneled asajuror, Asbury wrote aletter to thetria judge, saying that his practice would
suffer during his service and that he was* shocked” defense counsel would choose to keep someone
with his “pro-prosecution and pro-death penalty background.” He asked the court to excuse him
fromthejury. Thetrial court thereafter conducted ahearing concerning therequest, at which Asbury
testified that he wrote the letter because of his concern that information of apending civil lawsuit
against hiswifemight end up in the pressif it werelearned hewas serving on thisjury. Asbury said
that if hisname was not released publicly, he“certainly . . . could befair and impartial.” Atnotime
during the court’ s questioning did Asbury mention hisview of capital punishment, and trial counsel
stated he did not have any objection to Asbury remaining on thejury. Additionally, the court asked
the petitioner if he had any reservationsabout Asbury sitting on thejury, and the petitioner, likewise,
stated he did not. Thetrial court then concluded that Asbury could remain on thejury. Therecord
supportsthefinding of the post-conviction court that the petitioner failed to show trial counsel were
ineffective in not exercising a peremptory challenge or challenging for cause Juror Asbury.

Astothe petitioner’ sadditional claim that thetrial court erred in not excusing Asbury on its
own motion, he failed to establish any basis for the court’s doing so. Hisclaimsin thisregard are
not supported by Asbury’s responses during jury selection. Similarly, the petitioner contends
appellate counsel was ineffective for not raising the issue on appeal. The claim would have been
baseless at trial, as well as on appeal.

The petitioner argues that counsel should have challenged Juror Jill Mersman because she
“could never consider a sentence of less than death under the circumstances of [the] case,” and she
knew thepetitioner’ sex-wife, Vickie Stevens. However, therecord does not support the petitioner’ s
view of theresponses made by thisjuror. Asfor the petitioner’sclaim that Juror Mersman said that
she would consider only a sentence of death for the facts presented to her in the case on tria, we
respectfully disagree that she so testified. Asfor the claim she should have been excused from the
jury because she “knew” the petitioner’s ex-wife, testimony showed that she encountered Vickie
Stevens only in passing at her workplace. Trial counsd testified that he was satisfied that Juror
Mersman’s contact with Ms. Stevens was so minimal as not to be of concern. The record supports
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the finding of the post-conviction court that trial counsel were not ineffective in not exercising a
peremptory challenge or challenging for cause Juror Mersman.

The petitioner argues that trial counsel also should have challenged Jurors Edward Marks,
John Doezema, Robert Woods, Kenneth Sterling, and Pamela Roberts because of their opinions as
to various aspects of theimposition of capital punishment. However, the petitioner’ s argumentsin
this regard rely upon his characterizations of the responses given by these jurors. The record
supports the determination by the post-conviction court that the petitioner failed to show that trial
counsel were ineffective in their decisions as to these jurors.

Without elaboration, the petitioner makes the general claim that tria counsel failed to
conduct an adequate voir dire on the meaning of mitigation and pretrial publicity. However, hefails
to explain in what aspects the voir dire questions were insufficient or how he was prejudiced by
counsel’ salleged inadequacies. Likewise, he offers no argument in support of his claims that the
State' s argument to the jury about the burden of proof for mitigation was erroneous or that thetrial
court’ sinstruction suggested that the death penalty was “mandatory in certain cases.” Theseclaims
are without merit.

B. Errorsasto Witnesses Corey Milliken and Gregg McCrary
1. Codefendant Corey Milliken

The defense theory at trial was that Corey Milliken acted alone. The petitioner contends
counsel were ineffective by not calling Milliken to testify, so that he could be impeached with his
inconsistent statements to the police.

Thepost-conviction court found that trial counsel had madea* strategic decision” indeciding
not to call Milliken as awitness:

At the post-conviction hearing, counsel testified he considered the effect of
Milliken’ stestimony in light of theinconsi stent statementsgiven by Milliken. While
counsel acknowledged a potential benefit from aportion of Milliken’ stestimony, he
also faced the likely possibility that Milliken might testify consistently with the
statement which directly implicated petitioner in the murders. This anticipated
occurrence was confirmed by the testimony of Ross Alderman, the co-defendant’s
attorney. Trial counsel said he had to make the strategic decision not to call
[Milliken] as a witness. Based on this decision, determining the witness'[s]
availability was unnecessary.

We will review the petitioner’sclaims. Milliken gave two statementsto the police, saying
inthefirst that he acted alonein thekillings. However, in his second statement, he said that he was
hired by the petitioner to kill the two victims. Neither statement was introduced into evidence at
trial. By the petitioner’s view, if Milliken had been called to testify and invoked his Fifth
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Amendment right against self-incrimination, thetrial court would have declared him an unavailable
witness under Tennessee Rule of Evidence 804(a) and alowed his statements to be introduced.

At the evidentiary hearing, trial counsel explained that he made the strategic choice not to
call Milliken because he did not want the jury to hear him directly implicate the petitioner.
Milliken’' s attorney testified that, had his client been called to testify at the trial, he would not have
invoked his Fifth Amendment right against self-incrimination but would have testified, consistent
with his second statement, that he had been hired by the petitioner to kill thetwo victims. Whilethe
petitioner has a theory as to how trial counsal might have successfully countered Milliken's
testimony that the petitioner had hired him for the killings, it is sheer speculation that this strategy
would have been successful. Further, the petitioner’s theory as to how evidence of Milliken's
troubled past, asrecounted by Dr. Kenner during the evidentiary hearing, would have countered any
adverse effects of histestimony implicating the petitioner again relies upon the specul ation that this
testimony would have had the anticipated effect on thejury. Therecord supports the determination
of the post-conviction court that the petitioner failed to show that trial counsel were ineffectivein
their decision not to call Milliken as awitness.

Additionally, the petitioner argues that, had trial counsel called Milliken as a witness, he
could have been impeached with hisfirst statement to the police. However, asexplained in Neil P.
Cohen et a., Tennessee Law of Evidence, § 6.13[2][d] (5th ed. 2005), “a witness may not be
impeached primarily for the purpose of introducing a prior inconsistent statement.” See State v.
Jones, 15 SW.3d 880 (Tenn. Crim. App. 1999).

Evenif the petitioner were correct that, by calling Milliken as awitness, trial counsel could
have impeached him with his first statement, the fact remains that Milliken then would have been
subject to cross-examination by the State and, according to his attorney, would have testified that
his second statement, implicating the petitioner, was the truthful one. The post-conviction court
found that trial counsel were not ineffective by not calling Milliken to testify, and, aswe have said,
the record supports this determination.

2. Expert Witness Gregg McCrary

The petitioner argues that tria counsel were ineffective in the handling of their expert
witness, Gregg McCrary, who had been retained to testify about the behavior and motivation of the
perpetrator of the crimes. The defense intended his testimony to support their theory that Milliken
killed the victims for sexually motivated reasons. Thetria court permitted McCrary to testify asa
crime scene expert, and the court’s limits on his testimony were affirmed on appeal. Stevens, 78
S.\W.3d at 829-36. The post-conviction court found that this claim was without merit:

[P]etitioner challengescounsdl’ sfailureto adequately preparethe expert obtained by
trial counsel. Specificaly noting the purported testimony of former F.B.I. Agent
GreggMcCrary, petitioner blamed counsel for the Court’ sexclusion of histestimony.
It is often that counsel brings an expert before the Court in an attempt to present
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testimony onavariousissue. Inthiscase, tria counsel called McCrary for aspecific
purpose. McCrary testified to the Court about the nature and extent of histestimony.
ThattheCourt . . . eventually excluded thetestimony on evidentiary groundsdoesnot
eguate to ineffective assistance of counsal. This claim iswithout merit.

At the trial, McCrary testified that the crime scene in this case resembled a “ disorganized
sexual homicidescene.” Id. at 830. Thepetitioner arguesthat trial counsel “put all their eggsin one
basket by using Mr. McCrary to present proof that Milliken acted alone and had asexual motivation
for thekillings.” Similarly, the petitioner arguesthat counsel failed to make an appropriate pretrial
motion to determine the admissibility of McCrary’s testimony. As we understand, the petitioner
argues that either an expert other than McCrary should have been utilized or trial counsel should
have obtained a pretrial ruling and been better prepared during the hearing on the admission of
McCrary’ s expert opinion. Asthe State observes, the petitioner did not offer any additional proof
at the evidentiary hearing that he believed counsel should have presented at the trial.? The jury
learned through other testimony that Milliken was sexually infatuated with one of the victims.
McCrary’ stestimony, infact, supported the defense theory that thiswasasexually motivated crime.
Counsel’s decision to cal McCrary was strategic, and the petitioner has failed to show how this
decision fell below the objective standard of reasonableness. Moreover, the petitioner hasfailed to
demonstrate how the trial court’s ruling regarding the acceptance of McCrary as an expert on
criminal behavior would have been different had counsel requested a pretria hearing on the matter
or presented additional authorities when the matter was heard during thetrial. Aspreviously noted,
the supreme court reviewed this matter on direct appeal and determined the type of testimony
intended for McCrary to beinadmissible. These claims are without merit.

C. Testimony of Sarah Suttle and Shawn Austin

The petitioner contendsthat counsel were ineffective when they “incomprehensibly entered
into abargain” to obtain beforetrial the statements of Sarah Suttle and Shawn Austin. According
to the petitioner, trial counsel’s agreement not to question these two witnesses at trial about their
refusal to talk to the defense in exchange for statements to which they were otherwise entitled
negatively impacted the defense of the case.

Tria counsel testified that the parents of Suttle and Austin refused to allow them to talk to
the defense, and counsel knew the State was planning to call both aswitnesses at thetrial. Because
trial counsel believed they could be important witnesses, he made an agreement with the State that
he would not ask them about their refusal to speak to defense counsel prior to trial. Although the
petitioner argues to the contrary, he did not establish that he was prejudiced by this agreement.

2In his reply brief, the petitioner argues that had trial counsel pursued a pretrial hearing as to McCrary and
obtained aruling by the trial court, counsel “then [would have] become aware of the vulnerabilities of relying so heavily
on [McCrary’s] testimony and, accordingly, developed an alternative strategy.” At the hearing, however, the petitioner
did not present proof showing what an effective “alternative strategy” might have been.
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Similarly, the petitioner contends that trial counsel were ineffective in not objecting to the
hearsay testimony of Suttle and Austin, both of whom testified at length at the trial. He has not
identified any of the statements of Austin or Suttle which he believes was inadmissible hearsay.
Although trial counsel did not raise a hearsay objection to this testimony, the petitioner speculates
that “[a]lthough difficult to cull from the record, presumably, the exception used by the Court in the
case sub judice could be the co-conspirator exception.” He then proceeds to analyze generally
whether Austin and Suttle could have met the definition of “conspirator” and concludes that neither
could.

At the post-conviction hearing, trial counsel testified that he made numerous hearsay
objections at trial which were overruled and that he wanted to maintain some credibility with the
jury. The post-conviction court determined counsel was not ineffective in this respect:

[ The petitioner] bases hisargument on his characterization of the testimony and the
nature of therolethese witnesses played in the offense. He presumes neither Austin
nor Suttle would not be found to be a true co-conspirator. Further, petitioner’s
position ignores the strategical decision made by counsel to refrain from excessive
objections. Anoverall examination of thetestimony reveal sthat the Court would not
have excluded much of the testimony. Had trial counsel objected, it is likely the
Court would not have sustained an objection to all of the evidence. To the extent
small portions of the testimony could arguably have been excluded, admission of
such minimal testimony does not constitute prejudice sufficient to warrant relief.

The record supports this determination by the post-conviction court.
D. Statements Regarding the Petitioner’s Demeanor

The petitioner argues that “ Officer Clement was allowed to testify at trial that therewas an
air of artificiality about [the petitioner’s] reaction to the death of his wife and mother-in-law [and)]
[a]Ithough the defense tried to object, the gist of histestimony was alowed.” We disagree with the
petitioner’ s view of what occurred at trial. Infact, after trial counsel objected to Officer Clement’s
testimony about an “ undercurrent of artificiality” in the defendant’ s actions, the court sustained the
objection, instructing “ describewhat you observed, but, not generaize.” Thisclaimiswithout merit.

The petitioner arguesthat counsel should have objected to Lane Locke' s testimony that the
petitioner declined to attend his wife's funeral and “never showed remorse or emotion” over her
death. He does not suggest what thelegal basismight have been for such an objection. Accordingly,
there is no merit to this claim.

E. Evidence asto Monetary Motive

The petitioner arguesthat counsel wereineffectivein not objecting to the hearsay statements
of Doris Trott that Myrtle Wilson told her the petitioner never repaid any of the money he borrowed
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from her and asked her to sign a $10,000 life insurance policy, which she refused to do. Trial
counsel did, in fact, object to the testimony, but the petitioner contends that the objection was
incomplete or erroneous and that counsel should have requested alimiting instruction. He does not
explain the type of limiting instruction that would have been proper and concedes that Trott’s
testimony may have fallen under the “state of mind” exception to the hearsay rule.

The petitioner arguesthat trial counsel wereineffectivein reacting to the State’ sclaim asto
hishaving monetary motivesfor thecrimes. First, he assertsthat the State* argued without objection
that one of the [p]etitioner’s motives for the killings was to inherit Sandi’s ‘ share’” of an $82,000
certificate of deposit jointly owned by Myrtle Wilson and her son, Larry Wilson. According to the
petitioner’s argument, “[t]he prosecution knew, and the defense should have known, that any
proceeds from the CD going to [the petitioner] was alegal impossibility.” The State responds that
Tennessee Code Annotated section 31-3-120, which isrelied upon by the petitioner asthe basisfor
thislegd claim, did not become effective until the year following the homicides. Further, according
to the State, the overriding fact as to this matter is that “the petitioner apparently believed that he
could inherit the money.”

Relating why the petitioner wanted to kill his mother-in-law, Myrtle Wilson, Shawn Austin
said the petitioner had told him that, after her death, “then, hiswife, Sandi, would get athird. And,
... iIf shewas passed away, he would be the sole beneficiary being the husband; so, hewould get it.”
Trial counsel testified that he elected to cover thismatter in hisfinal argument, which hedid, arguing
that the petitioner “wasn’t gonnaget anickel, not one single nickel from that eighty-three thousand
dollars.” The petitioner argues that this response was not sufficient and that trial counsel should
have “address] ed] this critical issue” with evidence.

Whilethe petitioner arguesthat trial counsel should have presented “ evidence” that hecould
not inherit from his wife, he did not present such evidence at the hearing. Even if Tennessee law
would not have allowed the petitioner to inherit a portion of the proceeds of the CD, thisfact would
appear to beirrelevant unless counsel additionally could have shown that he was aware of thislaw.
However, aswe have set out, the evidence wasthat the petitioner believed, perhapsincorrectly, that,
upon the death of the two victims, he would inherit proceeds of the CD. Accordingly, we conclude
that this claim is without merit.

The petitioner argues that Larry Wilson, in his testimony, implied that the petitioner had
changed the amount of one of his mother’s checks to the petitioner from $40 to $4000. He argues
that the joint signatory, Pat Chapman, the daughter of Myrtle Wilson, “did not protest or inquire
about the check for more than five months.” The petitioner acknowledges, and the record reflects,
that trial counsel tried to interview Pat Chapman, but she refused to talk to him. The petitioner
arguesthat trial counsel’ s“answer isunacceptable’ that hedid not call Chapman to testify because
he did not know what shewould say. We note that the petitioner did not present Chapman to testify
at the evidentiary hearing. We cannot speculate that her testimony would have been favorableto the
petitioner as he assumes would have been the case. See Black, 794 SW.2d at 757. Additionaly,
the petitioner has failed to show that a basis for his claim that awitness who refuses to speak with
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counsel should be called to testify nonetheless so long as it appears that the witness might testify
favorably.

The petitioner argues that trial counsel were ineffective in “failing to be prepared with
evidence of the checks made payable to Pat Chapman and others which would have shown that
[Myrtle] Wilsonwaswriting checksto distribute” the proceeds of the $10,000 CD. However, asthe
State points out, the petitioner neither presented proof at the evidentiary hearing as to these checks
nor questioned counsel about them.

F. Victim Sandi Stevens Diary

The petitioner argues counsel were ineffective in that they should have obtained a medical
expert to review the victim’'s diary so that the jury could have learned the victim apparently was
writing her entries while under medication. In support of his argument, the petitioner relies upon
thetestimony of Dr. Kenner at the post-conviction hearing. Wenotethat trial counsel unsuccessfully
challenged the admission of the diary on direct appeal. Stevens, 78 S.W.3d 846-48. The petitioner
does not alege that he questioned trial counsel at the evidentiary hearing about this claim, that he
argued it to the post-conviction court, or that it was ruled on by this court. However, on appeal, he
presentsthe claim that “[h]ad the defense had [ Sandi] Stevens' medications eva uated by amedical
doctor, her diary could have been seen by thejury in an entirely new light.” Thisis pure speculation
aswell asaclaim which this court isthefirst to consider. It iswaived because it was not presented
to the post-conviction court. Brimmer v. State, 29 S.W.3d 497, 530 (Tenn. Crim. App. 1998).
Additionally, the petitioner argues that counsel were ineffective for not “request[ing] any kind of
[imiting instruction regarding [Sandi Stevens'] diary entries that would have limited the use of her
diary solely to showing [sic] her state of mind at thetime.” Apparently, thisclaim also is made for
thefirst timeon appeal, and the petitioner does not suggest any language which would be appropriate
for such an instruction or provide any legal authorities which would entitle him to such an
instruction. Accordingly, this claim is without merit.

G. Jury Instructions

The petitioner arguesthat trial counsel wereineffective both in not requesting that the court
provide certain instructions and in not objecting to others which were given.

1. Failureto Request Missing Witness Instruction asto Corey Milliken

The petitioner argues that trial counsel wereineffective by not requesting amissing witness
chargeasto Corey Milliken “who committed the murders[and] did not testify for the State, although
hewasavailabletodoso.” The Staterespondsthat thereisno reason to assumethat Milliken would
havefavored the State over the defense and, thus, no basisfor giving the missing witnessinstruction.
The post-conviction court found the petitioner failed to establish that the instruction should have
been given:
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The missing witness rule in Tennessee was explained fully in State v. Francis, 669
SW.2d 85 (Tenn. 1984). The supreme court has held that “a party may comment
about an absent witness when the evidence shows that ‘[1] the witness had
knowledge of material facts, [2] that arel ationship exists between thewitnessand the
party that would naturally incline the witness to favor the party and [3] that the
missing witness was available to the process of the Court for trial.” 1d. at 88. “The
ruleisnow generally characterized as authorizing apermissiveinference.” Id. The
Francis court added,

The mere fact that a party fails to produce a particular person who
may have some knowledge of the facts involved does not justify
application of the inference against him. However, when it can be
said with reasonable assurance that it would have been natural for a
party to have called the absent witness but for some apprehension
about his testimony, an inference may be drawn by the jury that the
testimony would have been unfavorable.

Id. at 88-89 (citations omitted).

In the present case, it appearsthe witness, Corey Milliken, gaveinconsi stent
statementsto police regarding thekillings and surrounding events. Hewassimilarly
inconsistent in his identity of who participated in committing the offenses.
Notwithstanding the issue of Milliken’'s availability or lack thereof, his testimony
could arguably have been beneficial or detrimental to either party depending on what
testimony came from the witness stand. Trial counsel explained he did not call
Milliken due to counsel’ s fear that Milliken would further implicate the petitioner.
The burden of proof is on the party seeking theinstruction. See State v. Harold D.
Raoberts, No. M2001-02291-CCA-R3-CD, 2002 Tenn. Crim. App. LEXIS767 (Tenn.
Crim. App. filed September 10, 2002 at Nashville) (citing State v. Hodge, 989
SW.2d 717, 723 (Tenn. Crim. App. 1998)). SeeasoNeil P. Cohenet d., Tennessee
Law of Evidence, 4.01[14][€] (“[T]he party seeking the instruction must establish a
foundation for doing s0.”). Here, the petitioner has failed to establish that the
instruction was appropriate in this case. This claim iswithout merit.

The record supports this finding by the post-conviction court.

2. Failureto Request Limiting Instruction asto Uncharged Offense of Threats

Thepetitioner arguesthat alimiting instruction “wasnecessary to prevent thejury fromusing
the uncharged threats or intimidation as evidence of the [p]etitioner’s bad character from which a

genera propensity to commit criminal acts can beinferred.” The State responds that the petitioner
has not specified wherein the record is the evidence of histhreats or intimidation. We agree. Itis
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not theresponsibility of thiscourt both toidentify the evidence which the petitioner believesjustifies
such a charge and, then, determine what should have been contained in alimiting instruction.

The post-conviction court apparently considered this claim on its merits even though the
petitioner had presented no proof regarding it:

Second, petitioner submits counsel were ineffective for failing to request a
l[imiting instruction regarding the uncharged offense of threats against a witness.
Fallure to give a limiting instruction is not fundamental or prgjudicia error.
Therefore, even if counsel failed to request such an instruction, asin this instance,
such afailure does not constitute ineffective assistance of counsel. Further, even if
it could be construed as a deficient performance, thefailureisnot aprejudicial error.

The petitioner has pointed to no evidence contrary to this determination.
3. Failureto Request Instruction to View Codefendant’s Statements with Caution

The petitioner arguesthat counsel should have requested “an instruction that the jury should
view co-defendant[’s] statements and credibility with caution.” He has provided no appropriate
references to the record, including the questioning of trial counsel about this claim, nor the charge
which he feels should have been made. Accordingly, we conclude that this claim has been waived.
See Tenn. R. App. P. 27(a)(7); Tenn. Ct. Crim. App. R. 10(b).

4. Failureto Request Instruction asto Jailhouse Informer Testimony

The petitioner argues that “[b]ecause of the incentive for a jailhouse informer to falsify
testimony in order to curry the favor of the prosecution or in exchange for past or future benefits, it
was appropriate to caution the jury regarding the reliability of thistestimony.” The petitioner has
made no references to the record as to this claim, including whether trial counsel were questioned
about it, and has not suggested language which he believes would have been appropriate for such
acharge.

The post-conviction court found that the claim was without merit:

[Pletitioner maintains claims [sic] trial counsel erred by failing to request a
cautionary instruction with regard to jailhouseinformant testimony. He submitsthat
such informants have incentives to fa sify testimony in exchange for future benefits
by the prosecution. In support of this claim[,] petitioner cites cases concerning the
inappropriateness of instructions which diminish or lighten the State’s burden of
proof. Inthisinstance, informant testimony does not diminish the State’' s burden of
proof; therefore, the cited cases are inapplicable. Further, the jury was instructed
how it could determinethe credibility of witnessesand theweight, if any, to begiven
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thelir testimony. Thecredibility instruction coupled withthe prosecution’ sobligation
to reveal any promises of lenience, etc. foreclose this argument.

The record supports this finding.
5. Failureto Request Instructionsasto L esser-Included Offenses

The petitioner arguesthat “thefailureto request the court to charge lesser-included offenses,
e.g., facilitation and solicitation, and the failure to appeal the issue of the trial court’s failure to
chargethejury on lesser included offenses was i neffective assistance of counsel that prejudiced the
[p]etitioner.” The petitioner has made no references to the record showing that trial counsel were
guestioned about this claim or that any other proof was presented regarding it. The post-conviction
court found it to be without merit:

[P]etitioner insistscounsel wereineffectivefor allowingjury instructionsthat did not
permit thejury to find lesser included offenses. Following the proof in thiscase, the
Court inquired into counsel’s position regarding lesser included offenses. Trid
counsel agreed no lesser included offenses were appropriate in this case. More
specifically, the proof was essentially that either petitioner committed first degree
murder or that he was not present at all. The Court recognizesits duty to instruct the
jury to all lesser included offenses whether requested or not by counsel. However,
lesser included offenses are warranted only where, under any view of the facts, the
jury could find a charge other than the indicted charge. In this case, the proof
necessarily pointed to an “all or nothing” verdict. No proof existed to charge lesser
included offenses. Further, because the jury convicted the petitioner of the greater
charge, it is clear they believed the petitioner committed the greater offense.
Therefore, trial counsel werenot [in]effectivefor failing to request suchinstructions.

The record supports this determination by the post-conviction court.
6. Failureto Request Instruction asto Failure of the Jury to Agree

The petitioner arguesthat trial counsel wereineffective “for failing to request an instruction
concerning the consequences of failureto agreeat [a] penalty and by failing to request an instruction
that the jury be informed that guilt phase verdicts will not be affected.” The post-conviction court
found that this claim was without merit:

The eleventh claim is that counsel were ineffective for failing to request an
instruction concerning the consequences of falling to agree on the appropriate
sentence. Specifically, the jury should have been instructed that their indecision on
a sentence would not affect the guilt phase finding. No authority exists to support
thisposition. Thegeneral principlesenumerated in the cases cited by petitioner lend
no credence to this claim. The statute has provided for the appropriate procedure
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should ajury appear to be deadlocked on the appropriate sentence. Becausethejury
did not reach an impasse as to the sentence, such an instruction was unnecessary.

The record supports this determination by the post-conviction court.
7. Failureto Object to Instruction asto Unanimous Verdict

The petitioner argues that “[clounsel failed to object to the instruction that a unanimous
verdict is necessary in order for [p]etitioner to receive a life sentence and/or life without the
possibility of parole.” Asto this, the post-conviction court found:

[P]etitioner arguescounsel failed to object to theinstruction that aunanimousverdict
isnecessary in order for Petitioner to receive a sentence of either life or life without
the possibility of parole. The jury was instructed that it must find beyond a
reasonable doubt that one or more statutory aggravating circumstances existed. It
was further instructed that each individual juror could consider mitigation evidence.
There was no instruction requiring the finding of a mitigating factor be unanimous.
However, the jury was instructed that their verdict must be unanimous. A majority
verdict is not permitted in Tennessee. Therefore, counsel did not err in failing to
make such an objection.

The record supports this determination by the post-conviction court.
8. Failureto Object to Instruction asto Absolute Certainty of Guilt

The petitioner argues trial counsel should have objected to the trial court’s instruction that
absolute certainty of guilt was not required to convict on a criminal charge. The post-conviction
court found that this claim was contrary to the law of Tennessee:

[P]etitioner claims counsel failed to object to the use of theterms* absol ute certainty

of guilt is not demanded by the law” as applied in both the guilt and sentencing

phases and failed to object to theterm “moral certainty” used in the sameinstruction.

The Tennessee Supreme Court has repeatedly upheld the “reasonable doubt”

instruction. This claim is without merit.

The record supports this determination by the post-conviction court.

9. Failureto Object to Instruction asto Absolute Certainty
asto Aggravating Circumstances

The petitioner argues that trial counsel should have objected to the instruction that absolute
certainty was not demanded as to proof of aggravating circumstances. He has made no references
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to the record showing that any proof was presented on this claim before the post-conviction court
or that it was even raised. Accordingly, we conclude that this claim is waived.

10. Failureto Object to Instruction asto Reasonable Doubt

Thepetitioner arguesthat trial counsel wereineffectivein not objecting to theinstruction that
“‘reasonable doubt’ must be found ‘to a moral certainty.”” He acknowledges that this claim is
contrary to the holdings of our supreme court. See State v. Bush, 942 SW.2d 489, 520-21 (Tenn.
1997). Accordingly, it iswithout merit.

11. Failureto Object to Instruction asto Definition of “ I ntentionally”

The petitioner contends that the effect of thetrial court’ sinstructioninthisregard asto first
degree murder and aggravated robbery “allow[s] aperson who consciously engagesin aconduct to
befound to have consciously caused theresult.” The post-conviction court found that thisclaim was
without merit:

[The petitioner] submits counsel failed to object to the definition of the term
“intentionally” used in thefirst degree murder instruction dueto theinclusion of the
“or” digunctive. The Court iswell aware of the recent challengesto the definitions
used in homicide instructions. In State v. Page, 81 SW.3d 781 (Tenn. Crim. App.
2002), the court extensively analyzed these definitions and the significance of the
“or” language. Becausethe Page decision wasfiled yearsafter thetrial of theinstant
case, trial counsel was not on notice that such aclamwould be viable in Tennessee.
Further, their failure to challenge such an instruction was likely in line with the
practice of most criminal defense attorneysin Tennessee at that time. Therefore, the
Court concludes counsel could not have been defective for failing to object. This
claim is without merit.

The record supports this determination by the post-conviction court.
12. Failureto Object asto Victim Impact Instructions
The petitioner argues that trial counsel were ineffective in that they did not object to the
instruction that the jury could consider victim impact evidence in determining appropriate
punishment and the appropriateness of death. He provides no references to the record that this
matter was raised at the evidentiary hearing. Accordingly, it iswaived. See Tenn. R. App. P.
27(a)(7); Tenn. Ct. Crim. App. R. 10(b).

13. Failureto Object to Instruction on Mitigation Evidence “ Favor able” to the Petitioner

Thepetitioner arguesthat counsel wereineffectivefor not objectingto thecourt’ sinstruction
that the jury could consider mitigation evidence which was favorableto the petitioner. He provides
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no references to the record that this matter was raised at the evidentiary hearing. Accordingly, itis
waived. See Tenn. R. App. P. 27(8)(7); Tenn. Ct. Crim. App. R. 10(b).

Sentencing Phase

The petitioner arguesthat trial counsel failed to select an appropriate psychological expert,
failed to direct and monitor the psychologist’ swork, failed to have her conduct a proper mitigation
evauation, failed to understand and utilize mitigation evidence they had, and were ineffective in
presenting the mitigation evidence they had. More specifically, the petitioner allegesthat Dr. Leah
Welch had little experience in death penalty cases, did not have the records of Catholic Charities,
which showed the diagnosis of the petitioner’ s having ADHD, was unaware of the kind of sexual
abuse which had occurred at the Sky Ranch in South Dakota, and did not have Julie Hackenmiller's
mitigation and social history of the petitioner. According to the petitioner, it was unreasonable for
trial counsel not to present mental health evidenceand, in proceeding asthey did, trial counsel “gave
afasepicture” of the petitioner’s past.

The post-conviction court found that these claims were without merit:

[P]etitioner argues counsel failed to do the necessary investigation to develop and
pursue a comprehensive mitigation theory for sentencing. He claims significant
mitigation evidence was neglected by counsel. Specifically, he maintains counsel
failed to complete an adequate social history; failed to competently utilize the socid
history.

Within this claim, petitioner insists counsel failed to adequately investigate
and/or present vital mitigation including (a) childhood sexual abuse; (b) information
concerning two biological children of petitioner; (c) information concerning
petitioner’s child who has ADHD; (d) turbulent childhood in foster care; (e)
biological father’s prison record; (f) failure of foster parentsto adopt petitioner; (g)
petitioner’s severe adjustment problems while in foster care; (h) trouble tenure at
school resulting in ADHD diagnosis; (i) placed on Ritalin at age eleven; (j) history
of Ritain use; (k) juvenile adjustment problems due to organic problems; (l)
counseling sessions of petitioner and foster parents concerning ongoing behavioral
problems; (m) Petitioner's enlistment and discharge from the Navy; and (n)
petitioner’ s inability to sustain relationships with women.

Thetestimony of counsel indicated they knew of oneof petitioner’ shiological
sons, whose mother testified at the sentencing hearing. Counsel also knew of
petitioner’s foster family situation and behavioral/disciplinary problems in school.
[ Co-counsel] specifically testified she knew petitioner had ADHD asachild and that
they learned petitioner’s biological father had been in prison. [Co-counsel] also
testified . . . about knowledge of fainting spells and that the Catholic Charities
records were partially redacted. [Trial counsel] recalled that other children were
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eventually adopted by the foster family but that petitioner was never adopted by
them.

As to any other area not specifically discussed by tria counsel in their
respective testimony, petitioner failed to present evidence or submit an argument as
to why failing to uncover these other areas constituted a deviation from the level of
representation contemplated in Strickland and its progeny. Counsel employed two
investigators who expended a large number of hours on this case.

Julie Hackenmiller prepared a socia history based on the materias she
gathered and interview[s] she conducted. Asamitigation specialist, Hackenmiller
was part of the defense team and was made aware of weekly team meetings. Even
though Hackenmiller noted a small “to do” list, nothing on the list points to a
deficiency in counsel’ s performance.

Counsel testified that petitioner did not want to put on mitigation evidence
in the event he was found guilty of first degree murder. Petitioner maintained that
position with [trial counsel]. Notwithstanding petitioner’s desires, co-counsel
prepared amitigation strategy should apenalty phase become necessary. Apparently,
petitioner did indicate to [co-counsel] that she could do her job at the sentencing
phase if he was convicted. She explained that based on the finding of their mental
health expert, Leah Welch, she feared the jury might find the diagnosis of antisocial
personality disorder was being offered as an excuse. [Co-counsel] believed the best
approach would be to show petitioner as ahuman being by putting on the testimony
of various witnesses.

Petitioner cannot in hindsight second guess the tactical decision of tria
counsel. Counsel specifically reviewed the mitigation evidence before them and
made a strategic call as to what evidence would be best suited to the jury before
them. Such decisions are not subject to attack in a post-conviction proceeding.

Evenif the Court assumes counsel’ s performancefailed by failing to uncover
some piece of evidence for mitigation, the Court does not find the petitioner has
established sufficient pregudice to warrant relief. To the contrary, the main theme
from[Dr.] Kenner’ stestimony at the post-conviction hearing was child sexual abuse
and the effect it would have had on petitioner. As noted elsewhere in this Order,
petitioner had numerous opportunitiesto divulge any sexual abuse to any number of
individuals on the defense team. However, he failed to do so.?

3I n hisreply brief, the petitioner seeksto explain why he may not have disclosed, at the time of trial, his sexual
abuse by quoting from materialswhich, apparently, were not utilized at the evidentiary hearing or considered by the post-
conviction court in itsruling. They are not in the record and will not be considered by this court.
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It became evident at the hearing that the claim of sexual abuse emerged for
the first time during a discussion with an investigator with the post-conviction
defender’s office. Theinvestigator purportedly discussed with petitioner a number
of allegations of sexual abuse at Sky Ranch which had been reported on the Internet.
After this confrontation, petitioner suddenly felt compelled to share his history of
sexual abuse. Petitioner had specifically denied any such abuse in his pre-tria
interview with Dr. Schac[h]t, the State’s mental health expert.

No proof wasoffered to verify or dispel thetestimony regarding sexual abuse.
Dr. Kenner attempted to provide some support for the claim by opining that many of
petitioner’s life responses were consistent with someone who had been sexually
abused.

Dueto this conflicting evidence regarding claims of sexual abuse, the Court
has insufficient evidence beforeit to reasonably conclude that such abuse occurred.
Further, if such abuse did or did not occur, petitioner's decision to keep such
information secret until he had been sitting on death row makesits emergence more
problematic.

Petitioner had the opportunity to inform counsel and others at the trial level
of such abuse. That counsel did not uncover this clam of sexua abuse did not
constitute a deviation from the level of representation required of criminal defense
attorneys.

The burden is on petitioner to prove the allegations made in the post-
conviction petition. Here, he failed to meet the burden on thisissue.

In his argument, petitioner acknowledges counsel retained the services of a
psychologist, Leah Welch. However, he discounts her findings and diagnosisdueto
her lack of experience and what he characterizes as an inadequate social history.
Petitioner adds that Welch also failed to adequately consult with counsel.

Leah Welch wasnot called asawitness at the hearing; therefore, many of the
claimsagainst her cannot be assessed by the Court. Counsel testified that Welch had
worked on capital casesin Arkansas. [Co-counsel] spoke of her contact with Welch
in preparation for thetrial. Welch concluded that petitioner suffered from antisocial
personality disorder. Apparently, this finding was also supported by the state's
expert, Dr. Schac[h]t. Petitioner’s claim is unsupported by any credible evidence,
and therefore, is without merit.
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Similarly, petitioner concedes a mitigation specialist was obtained in the
present case but that dueto lack of coordination, guidance and communication from
the trial counsel, the specialist failed to develop a mitigation theory on her own.
First, the Court notes that co-counsel testified she had regular team meetings made
know[n] tomitigation specialist, JulieHackenmiller. For somereason, Hackenmiller
chose not to attend some of the meetings. However, the testimony indicated
Hackenmiller and [co-counsel] maintained regular phone contact during the period.

Hackenmiller testified at the hearing that she conducted afull social history
of the petitioner. While she noted some unfinished areas, most of the materias
sought by her were eventually obtained. Hackenmiller did acknowledge her failure
to obtain the un-redacted version of the Catholic Charities records. She did not
uncover any allegation of sexual abuse. The self-serving statements and opinions of
Hackenmiller as to counsel’s performance are unpersuasive. For example, she
opined that counsel had no plan for mitigation. However, she acknowledged (and as
was presented at the hearing), counsel discussed the mitigation phasewith petitioner.
Petitioner maintained a somewhat staunch position that he would not present
mitigation evidence if convicted. [Trial counsel] testified that petitioner informed
him he would take the death penalty if convicted.

Despite petitioner’s insistence, counsel continued to pursue mitigation
theories and evidence. Hackenmiller even acknowledged that petitioner eventually
agreed to allow [co-counsel] to “do her job” and present mitigation evidence. [Co-
counsel] also testified that she made the tactical decision not to present the findings
of Leah Welch at the hearing. She felt the jury might see the disorder testimony as
an excuse and would harm their case. Counsel made the conscious decision to
present lay witness testimony to humanize the petitioner.

Hackenmiller’s testimony as to a chaotic or uncooperative environment or
lack of amitigation theory isbaselessand again self-serving. Shetestified her work
in preparing a socia history was thorough and that she tried to get every document
relating to a defendant’s past. Her attempt to negate her own standard for the
purpose of a post-conviction hearing is incredulous [sic]. This claim is without
merit.

Petitioner argues counsel were ineffective for relinquishing the opportunity
to put on any menta health evidence. Counsel testified that they retained Leah
Welch, apsychologist from Arkansag],] to evaluate the petitioner. Welch concluded
petitioner suffered from antisocial personality disorder.
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[Trial counsel] stated petitioner did not want to present mitigation evidence
at al if found guilty. [Co-counsel] said she spoke with Leah Welch on various
occasions and discussed the diagnosis with Welch. [Co-counsel] concluded the
diagnosis of antisocia personality disorder might be seen by the jury as an excuse
and hurt the case. Counsel made the tactical decision not to present the evidence.

Thistactical decision wasbased in reason and illustrated counsel’ s attention
totheissueof petitioner’ smental health. Petitioner’ sclaim that in hindsight perhaps
another avenue would have been more appropriate does not establish a deficient
performance by counsel. Thisclaim iswithout merit.

The record supports the determination by the post-conviction court that the petitioner failed
to establish that trial counsel were ineffective in the sentencing phase of thetrial.

[11. Prosecutorial Misconduct

The State’' s concluding argument in the guilt/innocence phase consists of twenty-four pages
inthetrial transcript, from which the petitioner has pointed to severa statementswhich, in hisview,
wereimproper and entitlehimtorelief. Wenotethat histria attorneysdid not object to any of these
statements or raise thisissue on appeal. Therefore, the claimsarewaived. See Tenn. Code Ann. 8
40-30-106(g). Thisinaction, argues the petitioner, amounts to ineffective assistance of counsel.
Accordingly, we will consider the claims on that basis.

A. “Cold Blooded Killer” Argument

First, the petitioner objects to the State’ s arguing that he was “a cold blooded killer.” The
post-conviction court found that this claim was without merit:

[P]etitioner challengesthe prosecutor’ s statements made during closing argument at
the guilt/innocence phase. Thefirst clamisthat counsel should have objected tothe
prosecutor’s reference to the petitioner as a “cold blooded killer.” Viewing the
evidenceinthelight most favorableto the State at the closing argument, the jury had
heard testimony that the petitioner hired Corey Milliken to kill hiswife and mother-
in-law. The State’'s position was that the petitioner acted intentionally and desired
to have these individuals killed in their own home. The jury heard, among other
reasons, the petitioner wanted them killed so that he could take the home, the money,
etc. Whiletheterm*“cold blooded killer” may have been offensive to the petitioner,
its use here, though not condoned, did not so affect the jury that petitioner isentitled
torelief. Such aterm fallsshort of the terms cited by petitioner in other cases. This
claim is without merit.

The record supports this determination.
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Additionally, the petitioner argues that the State’ s use of the phrase “cold-blooded killer”
“impermissibly introduced anon-statutory aggravating factor.” However, he provides no argument
or authority for his claim that an aggravating factor can result from the State’'s use in closing
argument of a short, descriptive phrase, especialy, as here, where the court concluded that its use
did not affect the jury to such an extent that relief waswarranted. Thisclaimiswaived. See Tenn.
R. App. P. 27(a).

B. “Embezzlement” Argument

The petitioner argues that the State “made an improper closing argument at the
guilt/innocencephaseof thetrial that [the petitioner] was* embezzling money from MyrtleWilson.””
The post-conviction court determined that trial counsel were not ineffective for not raising this
matter at trial or as an issue on appeal:

[ The petitioner] argues counsel should have objected to the prosecutor’s reference
to petitioner as “embezzling money from Myrtle Wilson.” At the core of hisclaim
is his technical reading of the definition of embezzlement which includes the
reference to afiduciary capacity. He argues that because the State failed to prove
petitioner was afiduciary to Mrs. Wilson, the reference was an incorrect statement
of the law. Therefore, he claims counsel should have objected to the term as
improper evidence of another crime and an inappropriate non-statutory aggravating
circumstance. Thetestimony at trial created the inference, if believed by ajury, that
petitioner had taken money from Mrs. Wilson without her knowledge. Viewing the
record as a whole, arguably a different term should have been used to support the
State' sposition that the jury should believe petitioner took money from Ms. Wilson,
his mother-in-law. However, the use of the term did not urge the jury to convict
petitioner or highlight evidence of an uncharged crime. Further, the term did not
constitute a non-statutory aggravating circumstance at the penalty phase. These
claims are without merit.

The record supports this finding by the post-conviction court.
C. “No Sympathy” Argument

The petitioner arguesthat the State madeimproper closing argumentsin saying that thejury
“could not decidethe case on sympathy,” that the petitioner was“ attempting to kill again,” and that
“you can right the wrong that was done by this man right here.” The post-conviction court
determined that these claims were without merit:

[T]he petitioner argues counsel were ineffective for faling to object to the
prosecutor’ sargument at the guilt/innocence phasethat thejury should not decidethe
caseon sympathy, that petitioner was attempting to kill again, and that “you can right
the wrong done by this man right here, this cold blooded killer.” First, the
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prosecutor’s reference to sympathy is appropriately in line with the Court’s
instruction that the jury must not allow sympathy, prejudice, etc. toinclude[sic] their
verdict. Thisinstruction hasbeen upheld by our supreme court and the United States
Supreme Court. See State v. Porterfield, 746 S.W.2d 441 (Tenn. 1998) (citing
California v. Brown, 479 U.S. 538 (1987)). Therefore, failure to object did not
constitute ineffective counsel. Next, the State's reference to “killing again”
comported with the testimony at trial. It was not inappropriate to refer to the
evidence and assert their position. Finally, the reference to cold blooded killer was
addressed above. Counsel were not ineffective for failing to object.

The record supports this finding.
D. Other Arguments

The petitioner argues that the State made certain arguments at the conclusion of thetrial to
the effect that the petitioner had no remorse and had committed uncharged crimes and that the
State' s closing argument improperly vouched for the credibility of certain witnesses. We note that
the petitioner makesno referencesto hisquestioning trial counsel or any other witnesses about these
statements. Astothe petitioner’ sspendingthenight at histrailer where thetwo homicidesoccurred,
the State said, during final argument, that the petitioner was not “too distraught” to do this and that
he “showed no emotion about hiswife’s death, no remorse.” Further, the petitioner argues, aswe
understand, that the State impermissibly spoke during closing arguments of uncharged crimes by
asserting that the petitioner’s “first motive was to kill his ex-wife” and that after his arrest, he
“continued to manipulate his friends, inmates attempting to kill again.”

Additionally, the petitioner argues that the State improperly vouched for certain witnesses,
asserting that the State did not “ think they lig[d] about something likethat,” that the State submitted
awitness was telling the truth, and that it was not reasonable for two other witnessesto lie.

The post-conviction court determined that the petitioner’ s claims were without merit:

Finally, petitioner clams counsel failed to object to improper closing
statements relating to petitioner’s post-arrest demeanor; alleged but uncharged
crimes;, improper vouching for the credibility of certain witnesses and the
prosecutor’s own opinions about the evidence. Upon review of each of these
excerpts, this Court cannot find that any of the portions were improper or reflected
improper conduct on the part of the State. However, the Court notes the State must
refrain from vouching for the credibility of witnesses. In this instance, such a
reference did not rise to the level of misconduct. The other portions cited reflect
argument based on the State’'s view of the evidence. The Court would have
overruled any such objection.

The record supports this finding.
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V. Jury Sequestration

Without argument or reference to the record, the petitioner broadly asserts that his federal
and state constitutional rights were violated when thetrial court denied his request to sequester the
potential jurors. The post-conviction court found that this claim was without merit:

In the present case, the Court conducted individual voir dire with participation by
counsel. A number of jurors were preliminarily qualified by determining whether
they could follow the law regarding capital sentencing. Those who indicated they
couldfollow the law and make adetermination based on thelaw were called back for
fina jury selection. The Court did not sequester the potential jurors during this
process. The jurors were sworn prior to the start of oral arguments and ensuing
proof.

Petitioner now claimsthisfailurewaserror warranting post-convictionrelief.
Hea so clamsappellate counsel wereineffectivefor failingto raisethisclam. This
Court disagrees.

First, the potential jurors were repeatedly admonished throughout these
preliminary phases. They were instructed not to read, listen to or watch any news
account about the case. Further, they w[ere] warned not to discuss the matter with
anyone. Petitioner hasfailed to explain why thejurors should have been sequestered
during the selection process. Absent some evidence of aviolation of the Court’s
admonitions during this process, no basis exists to support this claim.

Even if such a procedure was warranted by the law, petitioner has similarly
failed to establish how he was prejudiced by the failure to sequester the potential
jurors. No evidence exists that the jury was tainted or exposed to extraneous
evidence during the selection process. The sequestration of the jurors after being
sworn adequately maintained theintegrity of thejury and assured afair and impartial
trial. This issue is without merit either in the context of a general constitutional
chalenge or in aclaim of ineffective appellate counsel.

This argument is waived because the petitioner has not included in his brief appropriate
references to the record or legal authorities. See Tenn. R. App. P. 27(a)(7); Tenn. Ct. Crim. App.
R. 10(b). Additionally, it iswaived because the petitioner presented no proof at the post-conviction
hearing as to why jury sequestration was needed.

V. Sufficiency of the Evidence

Without reviewing the evidence which he believesis relevant to this claim, the petitioner
argues that his rights under the state and federa constitutions were violated because “without the
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inadmissible hearsay, the evidenceisinsufficient to support afinding that [the petitioner] committed
premeditated, intentional, malicious murder.” However, aswe previously have set out, we disagree
with the petitioner’s claim that certain of the evidence was “inadmissible hearsay.” Further, on
direct appedl, it was determined that the evidence was sufficient to support the convictions and
sentences. Stevens, 78 SW.3d at 841. Thisclaim iswithout merit.

V1. Claimsasto Imposition of the Death Penalty
A. Effect of Offering of Plea Bargain to the Petitioner

The petitioner argues that because, prior to trial, the State had offered a plea bargain of the
sentence of life without the possibility of parole, hisrights under the state and federal constitutions
wereviolated by imposition of the death penalty. He cites no authoritiesfor his proposition that, in
acapital case, by offering to let the defendant plead guilty to other than a sentence of death, the State
then is barred from seeking the death penalty if the plea offer is rgjected. Accordingly, thisclaim
iswaived.

B. Death Penalty is Disproportionate to the Crimes

The petitioner raises this claim but acknowledges that it was resolved against him by our
supreme court on direct appeal. Stevens, 78 SW.3d at 841. This court is without authority to
reverse adecision of the Tennessee Supreme Court.

C. Death Penalty Violatesthe Petitioner’s Constitutional Rights

The petitioner argues that the holdings in Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428
(2002), Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348 (2000), and Jonesv. United States,
526 U.S. 227, 119 S. Ct. 1215 (1999), require that the aggravating circumstances be pled in the
indictment. However, in Statev. Berry, 141 SW.3d 549, 558-62 (Tenn. 2004), our supreme court
concluded that such claims are without merit. Additionally, he argues that various of his
constitutional rightswereviolated because the aggravating factorsmaking him eligiblefor thedeath
penalty were not in theindictment and returned by the grand jury. The State respondsthat in Berry,
141 SW.3d at 558-62, our supreme court held that compliance with Tennessee Rule of Crimina
Procedure 12.3, which requires the notice of the State’ s intention to seek the death penalty and the
aggravating circumstances upon which the State will rely must be given thirty daysprior to thetrial,
provides the constitutionally required notice. This claim iswithout merit.

D. Death Penalty Violatesthe Petitioner’sRight to Life

The petitioner asserts that the death sentence is unconstitutional in that it infringes upon his
fundamental right to life and that the punishment of death is not necessary to promote any
compelling stateinterest. Thisclaimiscontrary to settled law. See Cauthernv. State, 145 SW.3d
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571, 629 (Tenn. Crim. App. 2004) (citing Nicholsv. State, 90 S.W.3d 576, 604 (Tenn. 2002); State
v. Mann, 959 S.W.2d 503, 536 (Tenn. 1997) (appendix); Bush, 942 SW.2d at 523).

E. Execution by Lethal Injection Violatesthe Petitioner’s Constitutional Rights

The petitioner argues that executing him by lethal injection would violate his constitutional
rights but recognizes that this claim is foreclosed by the holding of our supreme court in
Abdur’ Rahmanv. Bredesen, 181 SW.3d 292 (Tenn. 2005), cert. denied,  U.S._ ,126 S. Ct. 2288
(2006). We agree. Thisclaim iswithout merit.

F. Death Sentence Violates | nternational L aw

The petitioner argues that his convictions and death sentences violate his rights under
international law, including “his rights under treaties ratified by the United States, his rights under
treaties entered into and signed by the President of the United States and hisrights under customary
international law.”

Arguments that the death penalty is unconstitutional under international laws and treaties
have systematically been rgected by the courts. See State v. Odom, 137 SW.3d 572, 600 (Tenn.
2004). Thisclaim iswithout merit.

G. Accumulated Errors Require Reversal
1. Aggravating Circumstances

The petitioner argues as to various constitutional infirmities of the statutory aggravating
circumstancesset forthin Tennessee Code Annotated section 39-2-204(i)(2), (1)(5), (1)(6), and (i)(7),
including that our statutes do not “meaningfully narrow the class of death eligible defendants.”
However, factors (i)(5), (6), and (7) were not charged by the court as aggravating factors, and the
petitioner has not attempted to explain why he is objecting as to aggravating circumstances which
appear to beirrelevant to hiscase. Thisportion of hisclaimiswithout merit. See Statev. Hall, 958
SW.2d 679, 715 (Tenn. 1997); State v. Brimmer, 876 S\W.2d 75, 86 (Tenn. 1994). Hisargument
with regard to factor (i)(2) has previously been rejected by our supreme court in State v. Caldwell,
671 S.W.2d 459 (Tenn. 1984), and State v. Blouvett, 904 SW.2d 111 (Tenn. 1995). Applying the
holdingsof our supremecourt in Caldwell and Blouvett, we concludethat thisassignment iswithout
merit.

2. Death Penalty Imposed Capriciously and Arbitrarily

The petitioner argues that the death sentence was imposed capriciously and arbitrarily
because (1) unlimited discretion is vested in the prosecutor asto whether to seek the death penalty;
(2) thedeath penadlty isimposed in adiscriminatory manner based upon race, geography, and gender;
(3) hewasnot dlowed individual voir dire of prospective jurors; (4) the death qualification process
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for jury selection makes the jury more likely to convict; (5) the defendant may not address
mi sconceptions about sentencing; (6) the jury is required to unanimously agree to alife verdict in
violation of McKoy v. North Caroling, 494 U.S. 433, 110 S. Ct. 1227 (1990), and Millsv. Maryland,
486 U.S. 367,108 S. Ct. 1860 (1988); (7) thefailureto instruct the jury on the meaning and function
of mitigating circumstances results in the reasonable likelihood that jurors believe they must
unanimously agree as to the existence of mitigating circumstances; (8) the jury is not required to
make the ultimate determination that death is the appropriate penalty; (9) the defendant is denied
final closing argument in the penalty phase; (10) damaged, depressed, and mentally ill defendants
areallowed towaive presentation of mitigation evidence; and (11) mandatory introduction of victim
impact evidence and other crime evidence viol ates separation of powers and the defendant’ s right
to due process and equal protection of the laws. Our supreme court has reected each of these
arguments. See State v. Thomas, 158 S.W.3d 361, 406-408 (Tenn. 2005); Odom, 137 SW.3d at
601-03; Hines, 919 SW.2d at 582; Brimmer, 876 SW.2d at 87; Statev. Cazes, 875 S.W.2d 253, 268
(Tenn. 1994); Statev. Smith, 857 SW.2d 1, 23 (Tenn. 1993); State v. Thompson, 768 S.W.2d 239,
250-52 (Tenn. 1989).

H. Death Penalty Appellate Review Processis Constitutionally | nadequate

The petitioner argues that the appellate review process for death penaty cases is
constitutionally inadequate becauseit isnot “meaningful” in that the appellate court cannot reweigh
proof; the information used for comparative review isinadequate and flawed; flawed methodol ogy
isemployed in comparative review; and the proportionality review violates the law. Our supreme
court has reected these arguments. See State v. Young, 196 SW.3d 85, 131 (Tenn. 2006)
(appendix) (citing Statev. Vann, 976 SW.2d 93, 118-19 (Tenn. 1998); Cazes, 875 SW.2d at 270-
71). Additionally, our supreme court has determined that, “[w]hile important as an additional
safeguard against arbitrary or capricious sentencing, comparative proportionality review is not
constitutionally required.” State v. Bland, 958 S.W.2d 651, 663 (Tenn. 1997) (footnote omitted).

This claim is without merit.
VII. Compensation for Dr. Kenner

Thepetitioner arguesthat the“ post-conviction trial court deprived [Dr. Kenner] of hisrights
to due process by failing to compensate [him] for the total amount of work he performed in this
case.” Heasserts he has standing to raise this claim because “he and other capital post-conviction
petitionersare adversely [a] ffected if failureto pay expertsretained by post-conviction counsel, and
compensated through the Administrative Office of the Courts, are denied compensation.”

Relying on theholding of our supremecourt in Short v. Ferrell, 976 S\W.2d 92 (Tenn. 1998),
the State responds that the petitioner should have sought review of the fee dispute by filing a
common law writ of certiorari and that thisclaim cannot beraised intheappeal of apetitionfor post-
convictionrelief. Inthat case, acommon law writ of certiorari wasfiled by apetitioner seeking post-
conviction relief who believed that an expert witness had not been properly compensated. Our
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supreme court explained in Short that fee claims must be pursued through the procedure established
by Tennessee Supreme Court Rule 13. Althoughthe petitioner inthismatter arguesthat both hisand
Dr. Kenner’ srightsto due process were violated by the post-conviction court’ sdenia of additional
compensation, he does not explain why he did not pursue this claim through the avenue provided
by Rule 13. Accordingly, we agree with the State that this claim is without merit.

CONCL USION

Based upon the foregoing authorities and reasoning, we affirm the judgment of the post-
conviction court.

ALAN E. GLENN, JUDGE
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